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I.
INTRODUCTION

The Commonwealth took a major step in supporting the development of alternative energy resources with the passage of the Alternative Energy Portfolio Standards Act, Act of November 30, 2004, P.L. 1672, No. 213, as amended, 73 P.S. §§1648.1-1648.8 (“AEPS” or “Act” or “Act 213”).  The members of EAPA supported the promulgation of AEPS and are committed to assist the Commission in its task to carry out, execute and enforce the provisions of the Act.


EAPA, on behalf of its listed members
, offers comments regarding the statutory conflicts and policy issues raised by the Commission’s Proposed Policy Statement published in the Pennsylvania Bulletin on December 24, 2005.  Four critical issues emerge from the Proposed Policy Statement.  They are as follows:

1. Does the Act’s strong policy goal of encouraging the development of alternative energy sources supersede the Commission’s other statutory responsibilities?

2. Are alternative energy projects as envisioned under AEPS supported by the issuance of the Proposed Policy Statement?

3. Do the suggested four criteria outlined in the Proposed Policy Statement adequately reflect the Pennsylvania Appellate Courts’ established precedent?

4. Is the policy statement premature, given the status of the market and the pending rulemakings relating to implementation of the AEPS? 

By the instant Proposed Policy Statement, the Commission first states that it “will articulate the circumstances under which it will consider an alternative energy project to be exempt from the definition of ‘public utility’ under the Public Utility Code.” Statement at 4.  Such a pronouncement forewarns  that the Commission would continue to rule on a case-by-case basis whether a particular project fits within an “exemption” after a thorough development of a factual record, a policy supported by precedent and existing regulation.

The Commission then goes on to declare that its purpose in issuing the Proposed Policy Statement is “to reduce or eliminate the need for an alternative energy project developer to seek a declaration or other determination…that it is not required to obtain a certificate of public convenience before beginning service to an end-user customer or group of end-user customers.” Statement at 6. Thus, this Proposed Policy Statement, if adopted, would permit the commencement of utility service to consumers upon a determination by the developer that it was not a public utility.

Under this policy statement, the statutory requirements for safe, reliable and reasonably priced utility service will not apply if that service is provided by an alternative energy project.  In fact, the Legislature has not exempted alternative energy projects providing retail service from adhering to the Public Utility Code.  Moreover, the statement forces third parties to raise the issue of whether the project falls within the jurisdictional purview of the Commission despite the Commission’s admonition that it will “look with disdain” on such efforts if initiated by jurisdictional public utilities.

While the Commission is to be commended for its efforts to support and promote the development of alternative energy in Pennsylvania in light of the legislative direction set forth in the AEPS, the public interest will not be served if the end result of the policy is the development of small, unsafe and unreliable utility systems or the financing of projects that are predicated on the assumption that they are not public utilities when, as a matter of law, they are. 

In this respect, the EAPA believes that there is no compelling basis for the Proposed Policy Statement.  Sophisticated alternative energy developers will make a determination as to whether their project satisfies the definition of a public utility or if they are uncertain, they will seek a declaratory order from the Commission in order to gain project financing.  On the other hand, the Proposed Policy Statement may encourage the development of alternative energy projects that are in fact public utilities but remain under the Commission’s radar screen because a less sophisticated developer misread the policy statement.  This could lead to the development of underfinanced, unsafe and unreliable retail alternative energy projects, akin to the small water and sewer systems that became problematic in the latter 1900s in Pennsylvania.

EAPA understands that one of the issues the Proposed Policy Statement seeks to address is the time frame in which a determination can be made that an operational project would or would not be a public utility.  For example see, Petition of Granger Energy of Honey Brook, LLC for a Declarative Order, Docket No. P-00032043, Order entered August 14, 2004, 2004 Lexis 33.  Certainly, the ability of a developer to have certainty on this important issue in a reasonable time period should be addressed.  And, as discussed later in these comments, EAPA supports requirements where the developer would file information to facilitate reporting and tracking, where the developer would acknowledge the Commission’s obligation to regulate the safety and reliability of the alternative energy facility, and where a process would be established to expedite consideration of a petition seeking a declaratory order on the issue of PUC jurisdiction. 

The Legislature has given the Commission a Herculean task to promote the development of “alternative energy sources” in a new marketplace while continuing to ensure public safety and reliability of service.  The intersection of those directives requires a balanced incremental approach to implementation.  The Commission, as guardians of the public interest, must retain its statutory authority over these projects, for this Commission, like the Department of Environmental Protection (“DEP”), has been specifically charged with ensuring compliance with all relevant laws and standards in the implementation of Act 213.  73 P.S. §1648.7.

II.
  ALTERNATIVE ENERGY SHOULD NOT MEAN UNSAFE ENERGY.

Both Pennsylvania’s utilities and the Commission rely on time-tested practices to ensure that customers receive safe and reliable service.  By definition, new entrants to the energy service marketplace do not have this experience, and under the proposed policy statement, the Commission and its staff would have no role in ensuring safe and reliable service from alternative energy developers.  Nevertheless, patrons of new alternative energy developers will expect that their energy service will be as safe and reliable as what they have been accustomed to receiving from regulated utilities.  This mismatch between expectations and reality will be confusing and potentially harmful to the public, and a few missteps early in the growing alternative energy marketplace could forever destroy the market before it has an opportunity to grow.

 It is axiomatic that the Commission is vested with the responsibility and authority to address the safety of the public in connection with the provision of utility service.  The Commission thus conditioned its decision in Granger upon, inter alia, the Commission retaining jurisdiction on issues of pipeline safety.

Pennsylvania utility law is very clear on safety.  The Public Utility Code states at 66 Pa. C.S.A. §1501 that:


“Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees, and the public.  Such service also shall be reasonably continuous and without unreasonable interruptions or delay.  Such service and facilities shall be in conformity with the regulations and orders of the commission.  Subject to the provisions of this part and the regulations or orders of the commission, every public utility may have reasonable rules and regulations governing the conditions under which it shall be required to render service.  Any public utility service being furnished or rendered by a municipal corporation beyond its corporate limits shall be subject to regulation and control by the commission as to service and extensions, with the same force and in like manner as if such service were rendered by a public utility.  The commission shall have sole and exclusive jurisdiction to promulgate rules and regulations for the allocation of natural or artificial gas supply by a public utility.”

The Legislature empowered the Commission to ensure public safety in the transmission and delivery of utility service.  The Act does not overturn or supersede this statutory mandate.

Moreover, the Commission’s authority in the area of safety is broadly construed. County Place Waste Treatment, Inc. v. Pennsylvania PUC, 654 A.2d 72 (Commw. Ct. 1995).  Indeed, even a non-profit municipality that ventures beyond its municipal boundaries is regulated by this Commission’s duty to ensure safe service.

This duty is owed by statute to the patrons or users of the service, the employees of the service provider, and the public. 66 Pa. C.S.A.§1501. This language regarding patrons, employees and the public mirrors language originally found at 66 P.S. §1171. Pennsylvania courts have found that the public interest cannot be limited to those who use the service because the word patrons in the statute would otherwise be superfluous and meaningless.  West Penn Rys. Co. v. Pennsylvania PUC, 142  Pa. Super. 140, 15 A.2d. 539 (Pa. Super. 1940).  

Simply stated, if any alternative energy developer is going to provide retail generation and distribution service, the Commission should not encourage the development without some regulatory oversight in the nascent period of alternative energy projects in Pennsylvania.  Alternative energy developers should be encouraged rather than discouraged from seeking Commission guidance in the form of declaratory orders because untested facts may lead to the development of unregulated alternative energy projects that are as a matter of law public utilities.   

Ensuring quality, safety and reliability with respect to the provision of utility service to Pennsylvania residents, businesses and the public, is a regulatory power entrusted to the Commission. No policy statement can or should overturn, modify or restrict this primary statutory responsibility of the Commission.

III.
 THROUGH ENACTMENT OF THE AEPS, THE PENNSYLVANIA LEGISLATURE PRONOUNCED ITS SUPPORT FOR THE DEVELOPMENT OF PROJECTS, WHICH WOULD RESULT IN THE GENERATION AND ACQUISITION OF ELECTRIC ENERGY FROM RENEWABLE AND ENVIRONMENTALLY BENEFICIAL SOURCES.

The preamble to the Act provides that the legislation promotes “the sale of electric energy generated from renewable and environmentally beneficial sources,…the acquisition of electric energy generated from renewable and environmentally beneficial sources by electric distribution and supply companies and for the powers and duties of the Pennsylvania Public Utility Commission.”  Preamble, Act 213.  The legislation itself establishes requirements whereby from the effective date of the statute “through and including the 15th year after enactment of this act and each year thereafter, the electric energy sold by an electric distribution company or electric generation supplier to retail electric customers in this Commonwealth shall be comprised of electricity generated from alternative energy sources and in the percentage amounts as described under subsections (b) and (c).”  73 P.S. §1648.3(a)(1).  Moreover, “alternative energy sources”, a defined term under the Act, includes “existing and new sources [of energy] for the production of electricity….”  73 P.S. §1648.2 (Emphasis added).  Thus, through this legislation, the General Assembly has indicated its intent to provide and support the production of energy from alternative energy sources. 

EAPA must respectfully disagree that the issuance of the Proposed Policy Statement at this point would promote development of alternative energy projects as contemplated under the AEPS.  In fact, as suggested by Commissioner Pizzingrilli in her statement issued in connection with the Proposed Policy Statement Order, support for the development of new technologies using renewable energy sources as in Granger may not assist the electric distribution companies (“EDCs”) or the electric generation suppliers (“EGSs”) to meet the standards established under the AEPS.  Certainly, the development of projects or technologies which do not result in sales of electricity either directly to an EDC or to the regional transmission grid could impact the ability of EDCs and/or EGSs to meet their obligations for a particular reporting period under Act 213.  Encouraging these projects to sell to retail customers therefore is not a goal of the statute and may, in fact, lead to the development of utility projects that fall below the Commission’s radar screen and lead to under-financed, unsafe and unreliable systems. 

The implementation of AEPS in the time frame established by the General Assembly, so as to ensure availability of electricity generated by alternative energy sources, is of paramount importance today to EDCs and EGSs.  It is also crucial if the Commonwealth and its citizens are to enjoy the economic and environmental benefits cited by the Governor in signing Act 213 into law.  And, while implementation of the Act need not be achieved at the expense of other environmentally beneficial projects, which may not result in the production of electricity from alternative energy sources, priorities must be carefully set and a balance maintained so that the goals established by AEPS are achievable.  

EAPA contends that it is not necessary in the implementation of Act 213 to eliminate or discourage the long-standing process whereby the developer of a utility project seeks a declaratory order on the issue of PUC jurisdiction.  In fact, the Legislature has not exempted alternative energy projects providing retail service from compliance with the Public Utility Code. While the Proposed Policy Statement may be warranted to promote guidance as to what position the Commission will take, in considering a petition for a declaratory order on the issue of jurisdiction, it neither serves the paramount public interest in safety and reliability of utility service nor the implementation of Act 213 in its current form.  EAPA asks the Commission to reconsider issuance of the Proposed Policy Statement to encourage alternative energy developers to utilize the current declaratory order process and to contact the PUC and their local EDC or NGDC to provide notice of the project so as to explore the opportunity for selling the energy produced through the existing distribution companies.

IV.
THE CRITERIA ENUMERATED IN THE PROPOSED POLICY STATE-MENT DOES NOT ADHERE TO THE CASE–BY-CASE ANALYSIS HISTORICALLY UTILIZED BY PENNSYLVANIA COURTS AND THIS COMMISSION IN DETERMINING WHETHER UTILITY SERVICE IS PUBLIC IN NATURE.

EAPA supports the development of alternative energy source projects necessary for the implementation of Act 213, while at the same time encouraging development of other alternative energy technologies.  As outlined above, however, EAPA and its members are concerned that the Proposed Policy Statement as drafted may promote a proliferation of projects which do not produce electricity so as to enable EDCs and EGSs to meet their statutory obligations under AEPS and may also result in projects not subject to PUC jurisdiction on the key issues of safety and reliability.

EAPA respectfully suggests that the issuance of the instant Statement is premature and that the Commission’s established declaratory order process should not be eliminated as a means of determining whether a particular project does or does not constitute a public utility subject to PUC jurisdiction.  Further, EAPA maintains that the process contemplated by this Policy Statement which will not provide the Commission with an opportunity to determine in the first instant whether a project is a public utility is, in fact, contrary to the Commission’s approach in Granger.

The Proposed Policy Statement contemplates an approach whereby the developer of an alternative energy project would make the determination in the first instant of whether it would operate as a public utility under the Public Utility Code.  The issue would not be presented to the Commission unless and until a third party initiates a formal complaint. Moreover, the Order issuing the Proposed Policy Statement discourages jurisdictional utilities from acting as the third party in order to raise issues relating to rate impact or cost to the incumbent.  Statement at p. 7.  It is conceivable that such a project would be operating before its existence is widely known,
 and that any opportunity for the Commission to ensure that safety standards are met in the development and construction of the project would be lost. See, e.g. Granger at slip op 12.   (The Commission conditioned its finding that service does not constitute “service to or for the public” upon several limitations including that Granger provide the Commission’s Bureau of Transportation and Safety with copies of its pipeline plans for review to confirm that the pipeline poses no danger to the public….”) 

An analysis of the case law addressing the issue of whether a utility serves the public as well as the Commission’s own decisions in this area reveals that the determinations have relied upon the development of a complete factual record.  See, e.g., Bethlehem Steel Corp. v. Pa. Public Utility Commission, 552 Pa. 134, 713 A.2d 1110 (1998).  In Bethlehem Steel, the Supreme Court’s decision that a joint venture was not subject to PUC jurisdiction was based on a review of an extensive factual record originating from a hearing held before an ALJ.  The factual record created enabled the Court to conclude that the mere “floating” of proposals to a number of potential end-users did not constitute offering of natural gas service to the public.  Id. on 9.  See also, Re Certification of Resellers of Telecommunications Services, 73 Pa. PUC 124 (1990), aff’d, Waltman v. Pa. Public Utility Commission, 596 A.2d 1121 (Pa. Cmwlth. 1991), aff’d per curiam, 553 Pa. 304, 621 A.2d 994 (1993).  The Commission’s decision in Certification of Resellers to grant applications for certificates of public convenience and necessity was based on a review of an extensive evidentiary record.  EAPA contends that the long-standing practice of the Commission to carefully consider a factual record prior to a determination of whether a given entity will or will not be serving the public, and thus subject to PUC jurisdiction, should not be bypassed via the issuance of a policy statement.

Moreover, while historically the process of determining a public utility via Section 102 of the Public Utility Code, 66 Pa. C.S. §102, involved both Commission and often Court analysis, the Commission through the Proposed Policy Statement, seeks to elevate the alternative energy developer’s analysis of its own contractual relationship as determinative of public utility status.

The Proposed Policy Statement further places significance on the fact that a private contract would limit service to a small group (even though it could be amended to add or substitute others later) and thereby contradicts prior Commonwealth Court case law which has held that service can be subject to regulation even if it would be useful only to a very small number of customers. Waltman v. Pa. P.U.C., 596 A.2d 1221 (Pa. Cmwlth. 1991).   There, the Commonwealth Court stated:


“Furthermore, the private or public character of a business does not depend upon the number of persons who actually use the service; rather, the proper characterization rests upon whether or not the service is available to all members of the public who may require the service. C.E. Dunmire Gas Co., Inc. v. Pennsylvania Public Utility Commission, 50 Pa. Cmwlth. Ct. 600, 413 A.2d 413 A.2d 473 (1980).  The fact that only a limited number of persons may have occasion to use the utility’s service does not make it a private undertaking if the general public has the right to subscribe to such a service. Masgai v. Pennsylvania Public Service Commission, 124 Pa. Superior Ct. 370, 188 A. 599 (1936); Borough of Ambridge, supra [108 Pa. Super. 298, 165 A. 47 (1933)].”

Waltman, 596 A.2d at 1224 


As the Commonwealth Court further stated in C. E. Dunmire Gas Co., Inc. v. Pa. P.U.C., 50 Pa. Cmwlth. 600, 413 A.2d 473, 474 (1980):


“In the present case, the only restriction the company put on whom it serves is based upon the availability of the company’s supply.  Thus, the company did not limit its service to a specific privileged class, such as its tenants, as was the case in Drexelbrook Associates v. Pennsylvania Public Utility Commission, 418 Pa. 430, 212 A.2d 237 (1965).”

To date, appellate case law supports a case-by-case approach and does not base the determination of whether an entity serves the public on whether a private contract is present.

V.
THE COMMISSION NEEDS TO FIRST RESOLVE POLR ISSUES AS WELL AS ESTABLISH NET METERING AND INTERCONNECTION STANDARDS


The Electricity Generation Customer Choice and Competition Act, Act 138 of 1996, (Competition Act) requires the Commission to promulgate regulations governing an EDC’s obligation to serve retail customers after the conclusion of its restructuring transition period.  66 Pa. C. S. §2807(e)(2).  This duty, often referred to as Provider of Last Resort (“POLR”), has been the source of extensive work through Commission staff effort, Docket No. M-00041792, and numerous Commission Orders, Docket No. L-00040169 – Proposed Rulemaking Order, December 16, 2004, and the Commission’s recent re-opening of that Order on November 18, 2005.   Other rules relative to the development of alternative energy projects include those proposed by the Commission for net metering and interconnection standards, which should be finalized in this calendar year.  Implementation of the AEPS Act of 2004,: Net Metering M-00051865 pursuant to 73 P.S. §1648.5, L-00050174,  and Implementation of AEPS Act of 2004: Interconnection Standards M-00051865 pursuant to 73 P.S. §1648.5, L-00050175.

The culmination of these rulemakings could, together with the new proposed policy statement, lead to an administrative and financial logjam for a current alternative energy development project.  The current alternative energy developer would not know whether the EDC would be the POLR after the end of the transition period; neither would the EDC.  This uncertainty could easily impact contract negotiations with potential customers and stifle development. 

From the EDC side, the Commission’s policy statement may cause significant problems as to its POLR role.  If these alternative energy projects do not come before the Commission for any type of review, then neither the Commission nor the EDC knows whether public safety has been adequately protected.  If any malfunction occurs with respect to these projects, the EDC may likely be expected by the Commission to step into the project’s place without any knowledge of the facilities, the customers served, their needs, or for how long the EDC would be asked to serve.  If the customers are industrial or commercial entities, they have products to produce, payrolls to pay and, without a smooth transition, could be subject to costly power outages.  If the project’s customers are residential, then additional social and health issues would arise.

Additionally, the potential for failure of any generating unit is real.  As the Commission is aware, current, more traditional generation has scheduled and unscheduled outages.  A recent report prepared for the California Energy Commission, “Building a Margin of Safety into Renewable Energy Procurements: A Review of Experience with Contract Failure”, prepared by FEMA in January 2006, demonstrates that while landfill and sewage gas projects similar to the one in Granger have greater project success than biomass and wind power projects, the level of successful alternative energy projects was found to be under 66%.  FEMA Report at p. 40.
  More than a third of those projects fail, inevitably leaving un-served customers.

The public interest is not served by taking steps to impede development of alternative energy projects.  However, a financial institution is going to look for finality in the area of POLR rules, interconnection standards and net metering, so as to be able to factor-in cost, prior to committing large amounts of capital.  Further, in attempting to assist alternative energy projects, the Commission may inadvertently hinder resolution of issues likely to arise when system failure occurs.  Since new technology performance is more risky, options for customers facing project failure or safety concerns should be addressed upfront.

VI.
QUESTIONS POSED BY COMMISSIONER KIM PIZZINGRILLI.

Commissioner Pizzingrilli has posed the following questions.  EAPA’s response to each question is set forth below.

Will the issuance of a policy statement on these matters provide greater certainty to potential developers than the existing case law?


No.  Rather the opposite result will occur.  A potential developer will have no certainty at all.  At any given time, a complaint could be filed against the project alleging that the project does qualify as a public utility.  Expansions of facilities or number of customers served or alterations in fuel supply could lead to further litigation and ultimately regulatory involvement. This issue should be resolved upfront so as to attract sufficient investment into this new market. 


Moreover, it is not the developer and its investors alone, which will seek certainty.  EDCs in particular need to know what their obligations will be and plan for how they will be met if a project fails.  Questions relating to sufficient load and obligations to meet portfolio standards will be real issues for the EDC and the Commission if a large project fails, leaving un-served customers.  

Past decisions on whether a particular utility service met the definition of a “public utility” per the Public Utility Code were largely decided on fact-specific findings.  What specific facts should any Commission policy statement on this matter contain to ensure adherence to prior decisions?


The Policy Statement should, at a minimum, be based on the case law that has been developed.  All of the concepts that have been articulated in the applicable case law following development of a complete factual record should be incorporated into any policy statement.   As stated by the Pennsylvania Supreme Court in Drexelbrook Associates v. Pennsylvania Public Utility Commission, 418 Pa. 430, 435, 212 A.2d 237, 239 (1965),  “[t]he public or private character of the enterprise does not depend upon the number of persons by whom [the service]… is used, but upon whether it is open to the use and service of all members of the public who may require it….”  The case law demonstrates that there is no bright line test; rather, each situation is unique and the PUC, not a private business enterprise, should determine in the first instance whether the public is served by the project.


More specifically, the EAPA and its members urge against the adoption of §69.1401(a)(4) which expands the criteria well beyond the current case law, and §69.1401(c) which would allow projects to change in nature of generation and customer base without any oversight, contrary to this Commission’s approach in Granger.

What impact, if any, will the proposed policy statement have on the ability of  electric distribution companies and electric generation suppliers to meet Act 213 Tier I standards?  (i.e. use of landfill gas for direct sales rather than electric generation and AEPS compliance).


Depending on the size and number of these projects, the impact could be substantial.  If an alternative energy development project fails for whatever reason, and the alternative energy developer has followed the Policy Statement’s self-determination approach and not sought PUC guidance, then the EDC would be compelled to step in and serve unplanned load.  The EDC’s portfolio requirements would also be impacted.  A more incremental approach to developing this new market where both the PUC and DEP work together to ensure safety, reliability and environmental benefits is preferred.

Should the force majeure provision of Act 213 and the Commission’s future implementation on said provision be integrated into any potential policy statement on this topic?


While the impact of the Policy Statement may make it more likely that the force majeure provision will be invoked, the issue of force majeure as it deals with alternative energy projects,  would likely be better addressed first in a working group, and then in a rulemaking procedure, rather than through this policy statement. Additionally, unreliable alternative energy projects do not produce electricity and therefore, may not assist the host EDC or EGS to satisfy its requirements under Act 213.  Finally, by Act 213, the Legislature did not seek to encourage projects, which do not generate electricity. 

Are safeguards warranted to ensure that any proposed project by an alternative energy developer, provide the Commission with sufficient knowledge of any information on the project’s operations and that the project will not unduly be a risk to the public?


The Proposed Policy Statement does not contain the safeguards that the Commission required for the Granger project when it determined that the project was not a public utility under the Code.  Such safeguards (i.e., prohibition against resale, seeking of Commission approval if modifications to project, project review by Gas Safety Board and identification of a limited number of sophisticated customers) are a necessity to ensure the safety of the public and reliability of service.  EAPA and its members urge the Commission not to abandon its traditional role in those areas at a time where failure in the market place could be more damaging than any measured approach to regulation.  

VII.
THE PROPOSED TESTS ARE IMPERMISSIBLY VAGUE.

Since any one of the four tests could provide a shield for an alternative energy developer from regulation, each must be reviewed as to its legality.  The fourth test is so broad and non-specific as to basically include: a project that occasionally uses alternative energy, but primarily diesel fuel; a group of customers from a few to a few thousand; or an entity currently building a conventional generation station with a second or third phase to be alternative energy, if the financing becomes available in the future.


Test four not only denies the previous case-by-case determination process, but does so by denying the public and the EDCs an opportunity to be heard.  Nothing in the legislative language or the legislative history supports the elimination of inquiry and evidentiary presentations.  Indeed, other statutes suggest an ongoing responsibility of the Commission to monitor, 66 Pa. C.S.A. §2811(a), and to require information from electric suppliers, 66 Pa. C.S.A. §2811(c). 


The delegation of the Commission’s power to determine public utility status to a private entity is an impermissible violation of the authority delegated to the Commission by the Legislature, and does not promote development of alternative energy services as envisioned by the AEPS.

VIII.
CONCLUSION
The Proposed Policy Statement seeks to first redefine what is a public utility; second, depart from established case-by-case analysis; and third, vest the legislatively delegated Commission power to determine public utility status in the hands of private alternative energy developers.

The Commission’s §1501 public safety and reliability obligations cannot and have not been pre-empted by the Legislature’s support of alternative energy projects under AEPS or otherwise.  As the vanguard of public safety in electric and gas distribution, the Commission cannot promote a policy that would sidestep its safety and reliability obligations to the public. 

The public interest is not served in discouraging use of the existing declaratory order process whereby the Commission, developer, investor, jurisdictional utility and customers would obtain certainty as to their respective obligations in relation to a particular project.  

Again, the Legislature did not exempt alternative energy projects providing retail service from regulatory oversight by the Commission. At a minimum, it appears that the Commission should retain jurisdiction over safety concerns in the development of these projects.

Finally, the Proposed Policy Statement could lead to unsafe conditions and an inability for EDCs to meet their POLR duties and AEPS obligations in an efficient and effective manner.  EAPA recommends against issuance of the Proposed Policy Statement. In the alternative, EAPA asks that the policy statement encourage, rather than discourage, developers to seek a declaratory order upfront from the Commission, so that public safety and reliability issues can be addressed, and to further encourage the developer to contact the local EDC or NGDC to discuss using their distribution facilities.

____________________________________
___________________________________

J. Michael Love




Donna M. J. Clark

President and CEO




Vice President and General Counsel

Energy Association of Pennsylvania


Energy Association of Pennsylvania

mlove@energypa.org 



dclark@energypa.org 


 800 North Third Street, Suite 301






Harrisburg, PA 17102






    717- 901-0600

____________________________________

Date

� The Association’s members include Allegheny Power, Citizens’ Electric Co., Columbia Gas of PA, Dominion Peoples, Duquesne Light Co., Equitable Gas Co., Metropolitan Edison Co., National Fuel Gas Distribution Corp., PECO Energy Co., Pennsylvania Electric Co, Pennsylvania Power Co, PG Energy, Philadelphia Gas Works, Pike County Light & Power Co., PPL Electric Utilities/PPL Gas Utilities, UGI Utilities, Inc.– Electric Division, UGI Utilities, Inc.-Gas Division, and Wellsboro Electric Co.


� Granger – at pp. 11-12.  EAPA notes that the project in Granger is “regulated”, even if only for limited purposes.  By this Policy Statement, is the Commission abandoning its position on Granger that it has the statutory obligation to regulate a public utility, at a minimum on discrete issues or, is it making the decision that an entity is not serving the public on the basis that the project involves alternative energy sources? The latter would deny equal process under the law to the traditional public utilities and result in discriminatory policy.


� EAPA would also note that pursuant to 66 Pa. C.S.A. §2804(10), the Commission has a continuing obligation to regulate distribution services.


� By encouraging contact with NGDCs and EDCs, the Commission would be promoting distribution of gas and electricity through existing facilities, which are regulated for safety and reliability. In addition, such contact might promote long-term contracts between NGDCs and producers of synthetic gas.


� The Commission assumes that “the mere prospect of having to obtain a declaration” might dissuade the development of a project generating energy from alternative sources.  Statement at  p.5.  It is equally likely, however, that any investor or lender to such a project would desire the certainty upfront of knowing whether the project would be subject to regulation.  The determination of whether a project is serving the public and thus a regulated entity would be considered in any risk analysis conducted by an investment institution.  A declaration by the Commission, regardless of outcome, could hasten, not impede, development.


� In Bethlehem Steel, the Supreme Court criticized this passage of Waltman, but only to the extent that the passage should not be applied to service to a single customer.


� The FEMA Report can be found at � HYPERLINK "http://www.energy.ca.gov/2006" ��www.energy.ca.gov/2006�publications/CEC-300-2006-004/CEC-300-2006-004.pdf.





- 1 -

