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I.  INTRODUCTION

On November 30, 2004, Governor Edward Rendell signed the Alternative Energy Portfolio Standards Act of 2004 ("AEPS" or "Act 213" or "Act").  Act 213 requires Electric Distribution Companies ("EDCs") and Electric Generation Suppliers ("EGSs") to include a specific percentage of electricity from alternative resources in the generation that they sell to Pennsylvania customers, the percentage of which is increased via a fifteen-year schedule.  


The Pennsylvania Public Utility Commission ("PUC" or "Commission") has been charged with using its general power to carry out, execute, and enforce the provisions of the Act.  To that end, on December 24, 2005, the Pennsylvania Bulletin published an Order including a proposed Policy Statement by the PUC, the purpose of which is to provide guidance to developers, regulated industries, and the general public as to what types of projects the Commission believes fall outside of the definition of "public utility." 


The Industrial Energy Consumers of Pennsylvania ("IECPA"), the Met-Ed Industrial Users Group ("MEIUG"), the Penelec Industrial Customer Alliance ("PICA"), the Philadelphia Area Industrial Energy Users Group ("PAIEUG"), the PP&L Industrial Customer Alliance ("PPLICA"), and the West Penn Power Industrial Intervenors ("WPPII") (hereinafter, "IECPA, et al.") participated in the PUC's AEPS Working Groups, provided formal and informal comments on various issues related to implementation, and reviewed the PUC's proposed policy statement.


IECPA, et al., submits these Comments in order to respond to the PUC's proposed policy statement.  Specifically, IECPA, et al., believes that these guidelines, while useful in providing guidance to determine whether a project would fall under PUC jurisdiction, must be modified to remain consistent with the Public Utility Code and must be expanded to include all potential projects, not just those developed pursuant AEPS regulation.

II.  COMMENTS


The PUC Order notes that the Commission has often been faced with determining whether a particular project constitutes jurisdictional public utility service under the Public Utility Code.  While the Commission has a declaratory order process by which a developer may request a declaration that a particular project is or is not a public utility subject to the jurisdiction of the PUC, the time and expense associated with such efforts may be a deterrent to potential development.  For example, some entities may choose to use an on-site alternative energy source for their own use and for the use of a limited number of end-users located at or close by the facility; however, this use could fall under the general guise of "public utility service."  If the entity seeks to avoid PUC jurisdiction, and does not want to undertake the expense of filing for a declaratory order, the entity may decide not to utilize on-site alternative energy.


In order to encourage and support the development of such projects in Pennsylvania, the PUC believes it necessary to provide additional guidance to developers, regulated industries, and the public as to what types of projects the Commission believes fall outside the definition of "public utility" and thus are not subject to PUC regulation.  By issuing the proposed policy statement, the PUC intends to reduce or eliminate the need for an alternative energy project developer to seek a declaration or other determination from the Commission that it is not required to obtain a certificate of public convenience before beginning service to an end use customer or group of end-user customers.  


Because the question of what constitutes utility service "for the public" is not defined by statute, but has been the subject of extensive Commission and appellate review, the Commission's proposed policy statement reviews the factors determined by the Commission and courts to be relevant to the determination of public utility status.  The Commission proposes that a project will not be considered a public utility under AEPS if it satisfies one or more of the following criteria: (1) the service being provided by the alternative energy source is merely incidental to non-utility business with the customer which creates a nexus between the provider and the customer; (2) the facility is designed and constructed only to serve specific individuals or entities, and others cannot feasibly be served without a significant revision to the project; (3) the service is provided to a single customer or to a defined, privileged, and limited group of customers where the provider reserves it right to select its customers by contractual arrangement such that no one among the public outside of the selected group is privileged to demand service, and resale of the service is prohibited; and (4) any other factors indicate an intention, express or implied, to serve private entities as opposed to the general public.


IECPA, et al., has some concerns with the proposed criteria.  For example, the Electricity Generation Customer Choice and Competition Act ("Competition Act") provides that building or facility owners/operators that manage the internal distribution system serving a building or facility and that supply electric power and other related electric power services to occupants of the building or facility are specifically exempted from the definition of an "Electric Distribution Company."  See 66 Pa. C.S. § 2803.  Similarly, the definition of "Electric Generation Supplier" also excludes building or facility owners that manage an internal distribution system.  Id.  Under the proposed policy statement, however, an entity will not be exempt from public utility status if they provide resale of a service.  Accordingly, the third condition, as proposed, is not consistent with the carve-out provision in the Competition Act that would otherwise exempt malls, shopping centers, or other such facilities from falling under PUC jurisdiction.  The Commission should clarify this to insure consistency with the Competition Act.

 The criteria also do not address additional circumstances that may arise.  For example, the possibility exists that a utility's tariff may contradict this policy statement.  The Commission should address how an entity subject to a tariff that is in conflict with the policy statement would interpret the PUC position.


The usefulness of the policy statement as proposed is limited in that it would only apply to AEPS-based projects.  Many times, projects are created for reasons that benefit the public interest, even though these projects are not directly based on alternative energy sources.  For example, a developer might seek to transform an abandoned facility into an industrial park that would accommodate various new tenants by providing accessible, low-cost, reliable electric service.  These tenants would foster the redevelopment by facilitating job retention, minimizing losses, and creating hope for replacement employment and economic expansion.   In fact, the Commission's Order points to Bethlehem Steel Corp. v Pa. PUC, as one of the major cases examining whether service provided by an industrial customer constitutes public utility service.  Accordingly, the PUC must ensure that such innovative developments are not stymied by the proposed policy statement, but rather, embraced by these guidelines. 

Requiring a large industrial customer to file a petition for a declaratory order is often an expensive and time-consuming undertaking.  In light of that fact, industrial customers may be discouraged from developing various projects if a determination regarding PUC jurisdiction cannot be easily concluded.  If these projects are not developed, the resulting economic development and cost efficiency benefits will be lost, to the detriment of the public interest.   By applying this proposed policy statement broadly and equitably, rather than merely to AEPS projects, the Commission will help ensure that all potential projects are provided an easily accessible means by which to analyze any potential "public utility" service.  

Moreover, if the proposed policy statement is only applied to AEPS projects, questions may arise regarding whether AEPS projects are to be analyzed under different criteria than that established for non-AEPS projects.  To date, the appellate courts have not exempted AEPS, or any particular such project, for special treatment.  By limiting the application of the proposed policy statement to only AEPS-based projects, the Commission may be indirectly discriminating against other projects, contrary to the findings of the Commonwealth Court.  As a result, these non-AEPS projects may be held to a higher standard than that required for AEPS projects.  

The Commission should ensure that all projects, not just those related to AEPS, are subject to the criteria set forth under the proposed policy statement.  To do otherwise could render the proposed policy statement inconsistent with current appellate court interpretation of public utility law.  Assuming that the proposed policy statement is consistent with PUC and Commonwealth Court caselaw, as well as statutory requirements, and is modified consistent with these Comments, the policy statement should provide greater certainty to potential developers than existing case law.  By setting forth this criteria, the Commission ensures that entities will focus upon the most pertinent points of Commission and appellate caselaw in examining the factual circumstances surrounding their projects.

IECPA, et al., respectfully requests that the PUC: (1) modify the third characteristic of the proposed policy statement to ensure that the statement is consistent with the carve-outs set forth in the Competition Act; (2) ensure that the policy statement accurately addresses Commission caselaw and statutes, as well as applicable utility tariffs; and (3) enlarge the policy statement to apply to all projects, not just those related to AEPS.  By broadening this application of the proposed policy statement, the Commission will enable all entities the ability to potentially avoid the costs and time associated with petitions for declaratory orders while also ensuring that the public interest is served by including projects that could provide economic development and cost efficiencies to the Commonwealth.  Moreover, expanding application of the policy statement ensures that AEPS projects are not held to a different standard than other projects, resulting in inappropriate discrimination that would be contrary to current caselaw.

III.  CONCLUSION


WHEREFORE, the Industrial Energy Consumers of Pennsylvania, the Met-Ed Industrial Users Group, the Penelec Industrial Customer Alliance, the Philadelphia Area Industrial Energy Users Group, the PP&L Industrial Customer Alliance, and the West Penn Power Industrial Intervenors respectfully request that the Pennsylvania Public Utility Commission undertake the aforementioned modifications prior to implementing a proposed policy statement.
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