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I.
INTRODUCTION



On November 10, 2005, the Pennsylvania Public Utility Commission (“PUC” or “Commission”) adopted a Proposed Policy Statement Order (“Policy Statement”) providing guidance to developers, regulated industries and the general public as to the types of projects the Commission deems outside the definition of ''public utility'', as the term is used in the Public Utility Code.  See 66 Pa. C.S. § 102.  The Policy Statement was adopted in response to Act 213.  On November 30, 2004, Governor Rendell signed Act 213 of 2004 into law and, on February 28, 2005, it took effect.  Act 213 established alternative energy portfolio standards for Pennsylvania and, in general, requires that an annually increasing percentage of electricity sold to retail customers in Pennsylvania by Electric Distribution Companies (“EDC”s) and Electric Generation Suppliers (“EGS”s) be derived from alternative energy sources, as defined in the Act. 


Through its general powers, the Commission is to carry out, execute, and enforce the provisions of Act 213.  Additionally, the Pennsylvania Department of Environmental Protection (“DEP”) is to ensure compliance with all environmental, health and safety laws, and standards relevant to the Act's implementation. Consequently, the Commission and the DEP are to jointly monitor compliance with Act 213.  Based on its reading of Act 213, the Commission’s Policy Statement seeks to articulate the circumstances under which the PUC will consider an alternative energy project to be exempt from the definition of ''public utility'' under the Public Utility Code.  According to the Commission, such exemptions will benefit Pennsylvania's energy industry and the consumers of the state by promoting the development and use of alternative energy projects.  The Office of Consumer Advocate (“OCA”) submits these Comments in support of the Proposed Policy Statement.

II.
COMMENTS

The OCA supports the goal of the Policy Statement to encourage and support the development of alternative energy projects in Pennsylvania.  The Policy Statement seeks to achieve this goal by providing additional guidance to developers, the regulated entities, and to the general public as to what types of projects the Commission deems outside the definition of ''public utility'' and, thus, not subject to Commission regulation.  The Commission expects that such guidance will remove potential roadblocks to the development of viable alternative energy projects in the Commonwealth, while also advancing the goals of the General Assembly in enacting Act 213, as well as the Commission's duty to encourage use of Pennsylvania's alternative energy sources.  The Commission specifically states:

By issuing the proposed policy statement, we intend to reduce or eliminate the need for an alternative energy project developer to seek a declaration or other determination from this Commission that it is not required to obtain a certificate of public convenience before beginning service to an end-user customer or group of end-user customers. 

Policy Statement at 6.  The Commission continues:

we shall look with particular disdain on effectively anti-competitive efforts by jurisdictional public utilities to delay, discourage, or prevent alternative energy source projects by the filing of complaints based merely on the anticipated loss of sales of public utility service.

Id. at 7.  The purpose of the Policy Statement is clear and the OCA is in agreement with the stated goals.


The Policy Statement contains ample discussion of prior case law as to the question of what constitutes a “public utility”, but also clearly addresses the criteria to be considered by the Commission in making a determination.  Specifically, the Policy Statement reads:

A project will not be considered a public utility [if] it satisfies one or more of the following criteria:

1)
The service being provided by the alternative energy source is merely incidental to non-utility business with the customer which creates a nexus between the provider and the customer;

2)
The facility is designed and constructed only to serve specific individuals or entities, and others cannot feasibly be served without a significant revision to the project;

3)
The service is provided to a single customer or to a defined, privileged, and limited group of customers where the provider reserves its right to select its customers by contractual arrangement such that no one among the public outside of the selected group is privileged to demand service, and resale of the service is prohibited;

4)
Any other factors indicate an intention, express or implied, to serve private entities as opposed to the general public.

Policy Statement at 12-13.  The OCA submits that these criteria are reasonable and appropriate.  Application of such criteria will assist in making determinations in a manner that is consistent with Act 213 and Section 102 of the Public Utility Code.  



The OCA notes that the Policy Statement is intended to reduce uncertainty and eliminate unnecessary review and expense—not to preclude all review.  The Commission fully recognized the scope of its Policy Statement as it quoted a Pennsylvania Supreme Court decision, which in turn quotes from a decision of the United States Court Of Appeals For The District Of Columbia.  As to Policy Statements, the latter Court noted that such an issuance:

does not establish a ''binding norm''. . . . A policy statement announces the agency's tentative intentions for the future. When the agency applies the policy in a particular situation, it must be prepared to support the policy just as if the policy statement had never been issued.

Policy Statement at 6 (citation omitted).  The Commission’s intent to reduce the need for Declaratory Orders, and to provide certainty as to the criteria to be applied if Declaratory Orders are sought, provides a reasonable balance that the OCA expects will aid in the development of alternative energy resources. 


III.
CONCLUSION

For the reasons set forth above, the OCA supports the Proposed Policy Statement.  From its review, the OCA submits that the Policy Statement provides a reasonable balance of interests and should reduce uncertainty.
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