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:


ORDER

BY THE COMMISSION:


Presently before this Commission for consideration is an Application For Protective Order of PECO Energy Company (PECO) pursuant to 52 Pa. Code § 5.243.  Specifically, PECO requests the issuance of a protective order restricting the disclosure of allegedly proprietary, competitively sensitive, or other confidential information filed by PECO in its quarterly and annual reliability reports pursuant to 52 Pa.Code § 57.195.
The AFL-CIO Utility Caucus (AFL-CIO) filed an Answer to PECO’s Petition on January 20, 2005, arguing the information should be made available to the public as much of it is already published in other public reports, and it is of educational value to the public.  
Discussion


52 Pa. Code §5.423 provides that:

(a) General rule.  A protective order to limit the disclosure of a trade secret or other confidential information on the public record shall be issued only when a participant demonstrates that the potential harm to the participant of providing the information would be substantial and that the harm to the participant if the information is disclosed without restriction outweighs the public’s interest in free and open access to the administrative hearing process.  A protective order to protect trade secrets or other confidential information shall apply the least restrictive means of limitation which will provide the necessary protections from disclosure.  In considering whether a protective order to limit the availability of proprietary information should issue, the Commission or the presiding officer should consider, along with other relevant factors, the following:

(1) The extent to which the disclosure would cause unfair economic or competitive damage.

(2) The extent to which the information is known by others and used in similar activities.

(3) The worth or value of the information to the participant and to the participant’s competitors.

(4) The degree of difficulty and cost of developing the information.

(5) Other statutes or regulations dealing specifically with disclosure of the information.

In general, PECO requests this Commission issue a protective order protecting information concerning contractor spend information, staffing levels, budgets and call-out information that it has or will submit to the Commission in annual and quarterly reliability reports pursuant to 52 Pa.Code §57.195. PECO argues disclosing this information to the public could cause PECO substantial harm.
1.
§57.195(b)(7) and (8): Comparison of budgeted vs. actual transmission and distribution operation and maintenance (O&M) expenses and capital expenses.    PECO argues budget information is highly sensitive, proprietary information and could be used by contractors to determine if rumored projects were likely.  For example, if a budget was considerably higher than past expenditures, parties could likely assume that a substantial new project was in the works before the project was officially made public.  This could in turn place bidding parties in an unequal position with regard to bidding for a project.  Additionally, parties could use the budget information as leverage in bidding for known projects because the budget information may provide insight on available funds.  This could cause economic harm to PECO, its customers and shareholders according to PECO.  We fail to see how the disclosure of a comparison of O&M and capital budgets to the actual transmission O&M and capital expenses through the quarterly and annual reliability reports would place the EDC at a competitive disadvantage or cause other harm.  Annual O&M and capital expenditures are already available to the public in the annual reports filed with this Commission.  An EDC’s transmission and distribution operations are still fully regulated and thus are not subject to competition from other EDCs.  Rulemaking Re Amending Electric Service Reliability Regulations at 52 Pa. Code §57, L-00030161, Final Rulemaking Order, May 20, 2004.  The public has a right to know whether maintenance and capital expenditure budgets are being met or cut and whether there is a correlation with deteriorating performance.  We do not agree with PECO that an explanation of a 10% variance should be held proprietary because the public’s right to know outweighs any foreseeable harm in potentially creating an uneven playing field for bidding on a project.  Thus, PECO has not met its burden to demonstrate the need for protecting its budget and expense information.
2.
§57.195(b)(8): Comparison of budgeted vs. actual transmission and distribution capital expenditures.   We fail to see how a comparison of budgeted versus actual transmission and distribution expenditures in the aggregate will harm PECO.  Again, capital expenditures are already in the annual reports filed with this Commission. 
3.
§57.195(b)(10) and (11): Budgeted transmission and distribution operation and maintenance expenses for the current years in total and detailed by FERC account.   Budgeted transmission and distribution capital expenditures for the current year in total and detailed by FERC account.  FERC accounts containing budgeted transmission and distribution operation and maintenance expenses are public information, and we fail to see how a showing of budgeted transmission and distribution operation and maintenance expenses for the current years in total and detailed by FERC accounts could harm PECO.  Further, we find the public’s right to know if transmission and distribution operation and maintenance expenses are being cut outweighs any potential harm to PECO. 
4.
§57.195(e)(7) and (8): Progress towards meeting transmission and distribution inspection and maintenance goals, and maintenance and capital budgets.  The description of the progress to meet these goals necessarily involves budget and other financial data which PECO believes is proprietary information.  We fail to see how the disclosure of maintenance and capital budgets through the quarterly and annual reliability reports would place the EDC at a competitive disadvantage or cause other harm.  Annual O&M and capital expenditures are already available to the public in the annual reports filed with this Commission.  An EDC’s transmission and distribution operations are still fully regulated and thus are not subject to competition from other EDCs.  Rulemaking Re Amending Electric Service Reliability Regulations at 52 Pa. Code §57, L-00030161, Final Rulemaking Order, May 20, 2004.  The public has a right to know whether maintenance and capital expenditure budgets are being cut and whether there is a correlation with deteriorating performance.   Thus, PECO has not met its burden to demonstrate the need for protecting its budget information.
5.
§57.195(e)(9):  Dedicated staffing levels.  PECO believes that staffing information is proprietary and competitively sensitive, and gives only a partial picture of the resources available to meet its needs.  PECO relies on contract personnel to assist its full-time staff for the construction and maintenance of its transmission and distribution system and PECO has concerns about releasing contract information.  PECO must negotiate contracts with labor groups and staffing levels are often the subject of labor negotiations.  PECO argues that providing this information to the public will give labor groups additional leverage in contract negotiations and inhibit PECO’s ability to negotiate future contracts at arms-length. 

PECO has failed to meet its burden of proof regarding this issue.  Staffing levels could have a direct impact on an EDC’s ability to shorten the duration of its outages.  Arguably, the more line workers you have on staff, the quicker the response time will be and the shorter the duration of the outages averaged out over time.  The public’s right to know outweighs any competitive or financial disadvantage PECO might suffer as a result of the public knowing its staffing levels.

6.
§57.195(e)(10): Quarterly and year-to-date information on contractor hours and dollars for transmission and distribution operation and maintenance.  In addition to the overall concerns that PECO has about the release of budget and financial data, PECO believes that the requested information is confidential and competitively sensitive between itself and the contractors it engages.  The rates set between these parties are a matter of contract and not intended to be made public, and would not only disclose proprietary and competitively sensitive information of PECO, but also that of the contractor(s).  EDCs would find it difficult to negotiate favorable prices and other terms if such information is readily available to other contractors.

We find that specific contractor hours and rates need not be disclosed to the public.  The Commission recognizes that the amount of money paid to a specific contractor for a specific job, or number of hours worked, is sensitive, and could potentially harm the company in contract negotiations with future independent contractors.  Therefore, the information shall remain confidential.
7.
§57.195(e)(11): Monthly call-out acceptance rate for transmission and distribution maintenance workers presented in terms of both the percentage of accepted call-outs and the amount of time it takes the EDC to obtain the necessary personnel.  Within Pennsylvania, some utility workers are represented by collective bargaining agreements; others are not.  The requested data may be sensitive to both the management and union(s) of individual EDCs. PECO is concerned its bargaining power with its labor union would be reduced if this call-out information would be made public, resulting in higher costs and subsequently higher rates.  

Call-out data will be allowed to be maintained as confidential information.  Some of the EDCs have indicated to Staff that they will be reporting call out rates by rosters, or something similar, and this information may be considered sensitive in the company’s contract negotiations with its labor unions and in contracts with outside contractors.  

THEREFORE, 
IT IS ORDERED:

1.
That PECO Energy Company’s Application for a Protective Order pursuant to 52 Pa. Code §5.423 is hereby granted in part and denied in part consistent with this Order.
2.
That call-out information shall be maintained as proprietary and confidential by the Commission.

3.
That quarterly and year-to-date information on contractor hours and dollars for transmission and distribution operation and maintenance shall be kept confidential and proprietary.  

4.
That in all other respects, PECO Energy Company’s annual and quarterly reliability reports shall be made available for public scrutiny.  

5.
That proprietary information shall be made available to the Commission and its staff for use in monitoring electric distribution reliability in the Commonwealth of Pennsylvania. 

6.
That PECO Energy Company is directed to file proprietary and non-proprietary versions of its quarterly and annual reliability reports with the Commission.

By the Commission,

James J. McNulty

Secretary

(SEAL)

Order Adopted:  March 16, 2006


Order Entered:   March 20, 2006
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