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FINAL ORDER
BY THE COMMISSION:


The Alternative Energy Portfolio Standards Act of 2004, 73 P.S. §§ 1648.1 – 1648.8 (“Act 213” or the “Act”), requires the Commission or its designee to develop a registry of information regarding alternative energy credits.  Information in this registry is to be available to electric distribution companies (“EDCs”), electric generation suppliers (“EGSs”), state regulators and the general public.  On October 28, 2005, the Commission tentatively designated PJM Environmental Information Services, Inc.’s (“PJM EIS”) Generation Attribute Tracking System (“GATS”) as the credits registry.  In this Final Order, the Commission confirms that GATS will serve as the credits registry required by Act 213.
I.
REVIEW OF COMMENTS TO THE TENTATIVE ORDER

Comments to the Tentative Order were filed by ARIPPA, Clean Power Markets, Inc. (“CPM”), Enterprising Environmental Solutions, Inc. and Environmental Resources Trust (“EES/ERT”), Enerwise Global Technologies (“Enerwise”), Exelon, the Industrial Energy Consumers of Pennsylvania, the Met-Ed Industrial Users Group, the Penelec Industrial Customer Alliance, the Philadelphia Area Industrial Energy Users Group, the PP&L Industrial Customer Alliance, and the West Penn Industrial Intervenors (“IECPA”),  the Office of Consumer Advocate (“OCA”), the Office of Small Business Advocate (“OSBA”), PPL Electric Utilities Corporation (“PPL Electric”),and York County Solid Waste and Refuse Authority (“YCSWA”).  The Commission thanks these parties for their well-reasoned and informative comments.  A summary of their remarks follows.

A.
Comments of ARIPPA

ARIPPA is a trade association representing certain non-utility generators.  ARIPPA commented on the availability of pricing information, cost-
recovery of GATS fees, and the attributes of a GATS certificate.  ARIPPA stated that pricing information should be available on a daily basis for every GATS certificate sold.  This will provide for market transparency and discourage self-dealing.  ARIPPA also cautions against allowing utility affiliates to assign their GATS costs to regulated EDCs.  Finally, GATS asks the Commission to find that a GATS certificate used to create a Pennsylvania alternative energy credit be defined as including only the alternative energy attribute of a megawatt hour of qualified generation, and not the energy commodity or other attributes.  With these clarifications, ARIPPA supports the designation of GATS as the credits registry.

B. 
Comments of CPM

CPM is a Pennsylvania corporation that serves as the credit registry administrator for solar and behind the meter (“BTM”) generation facilities participating in New Jersey’s renewable portfolio standard.  CPM’s comments focus on BTM generation, and alternatives to GATS for tracking these resources.  CPM describes the program it administers and notes that the New Jersey Board of Public Utilities has recently decided as of August 31, 2005 to continue to track BTM resources outside of GATS.  CPM believes that it would be more efficient for Pennsylvania to adopt New Jersey’s approach to tracking BTM generation.  CPM takes no position on the adoption of GATS for large merchant generation.

C.
Comments of EES/ERT

EES and ERT are companies with backgrounds in renewable energy certification and emissions compliance.  They chose to provide comments on the administration of an alternative energy credits program, as opposed to the designation of GATS as the alternative energy credits registry.  They acknowledge that GATS would serve as an effective credit tracking system.

D.
Comments of Enerwise

Enerwise is a Pennsylvania company that helps commercial, industrial, institutional customers manage their energy usage and related costs.  Enerwise focuses its comments on BTM generation.  Enerwise notes that GATS was designed for use by more sophisticated generators, and that BTM generation may benefit from a different approach.

E.
Comments of Exelon


Exelon supports the designation of GATS as the credit registry.  Exelon also notes a number of related issues that it asks the Commission to consider as part of this implementation proceeding.

F.
Comments of IECPA, et al.

IECPA, a coalition of commercial and industrial Pennsylvania companies, supports the designation of GATS as the credit registry contingent on its ability to track credits for Demand Side Management and Energy Efficiency (“DSM/EE”) applications.  IECPA asserts that DSM/EE entities with less than 10 megawatts of potential credits should not be required to pay the GATS subscriber fee.  IECPA also requests modification of the Commission finding regarding the GATS volumetric charge.

G.
Comments of OCA


The OCA supports the designation of GATS as the credits registry.  It believes that the system design matches the requirements found in the Act.

H.
Comments of OSBA

The OSBA asks the Commission to consider delaying the designation of GATS as the credits registry, or to confirm that GATS is not given powers and responsibilities beyond its proper scope.

I.
Comments of PPL Electric

PPL Electric supports the designation of GATS as the credits registry with certain qualifications.  One, it notes that GATS has not fully developed the means for tracking DSM/EE applications.  To the extent that GATS is unable to develop this degree of functionality, this task will need to be performed by the program administrator.  Two, it suggests that the designation of GATS be subject to periodic review, as other options become available in the future.  PPL Electric offers other comments on the proper utilization of GATS, including the scope of pricing information, subscriber agreements, and cost recovery.

J.
Comments of YCSWA


The YCSMA, a municipal authority that owns a waste-to-energy generation facility, does not object to the designation of GATS as the registry.  However, it asks that the Commission confirm that GATS certificates only represent the alternative energy attributes of the associated generation, and do not include emissions associated or other attributes. 
II.
DISCUSSION


A.
Generation Attributes and GATS Certificates

ARIPPA and the YCMSA have asked the Commission to confirm that the designation of GATS as the credits registry will not result in the conveyance of anything other than the alternative energy attributes of qualified generation.   YCMSA notes that GATS can create “whole certificates” that include all attributes of generation, including the emissions attributes associated with carbon dioxide, nitrogen dioxides, and sulfur dioxides.  These parties are concerned that the use of GATS would require them to convey these attributes as part of the sale of a GATS certificate to another party. 

The Commission’s authority must either arise from the express words of a statute or by strong and necessary implication.  Fairview Water Co. v. Pa. Public Utility Commission, 502 A.2d 162 (Pa. 1985).  Neither Act 213 nor the Public Utility Code establishes an emission attribute trading program in Pennsylvania.  Therefore, we find that an “alternative energy credit” only includes the alternative energy source attributes of electricity that may be acquired by electric distribution companies (“EDCs”) and electric generation suppliers (“EGSs”) to satisfy their compliance obligations.  73 P.S. § 1648.2.  Accordingly, the Commission is without the authority to find that an alternative energy credit includes other characteristics, such as the emissions attributes referenced by the YCMSA.

It must be emphasized that GATS is not an online trading platform where potential buyers can bid for and purchase alternative energy credits with the click of a button.  The terms of use state that: “The GATS is not intended to, nor does it purport to, establish legal title to Certificates in any party.” Terms of Use, Description of Service, part (b).  It follows then that GATS does not automatically establish legal title to the attributes associated with a particular certificate.  The actual sale of alternative energy and any of its associated attributes takes place outside of GATS between a buyer and seller.  GATS simply records, after the fact, the transfer of certificates representing certain attributes between two GATS subscribers.  Parties to these types of sales should specify in a written contract what attributes are being conveyed as part of any transaction.  While parties may choose to have a GATS certificate represent all attributes of the associated electric generation, they are free to more narrowly define what a particular certificate represents in the terms of a sales contract.  We note that GATS will create a unique number for each certificate, thereby allowing the transacting parties to identify what attributes are associated with a particular certificate.

The YCMSA comments that the GATS operating rules allows each state to create its own definition of a “whole certificate” and that the definition of “Certificate” may be modified by PJM-EIS as needed to accommodate state programs.  It may be appropriate for the Commission to work with PJM-EIS to further clarify this issue in the GATS Terms of Use and Operating Rules.  For purposes of this Final Order, the Commission finds that its use of the GATS system to track and verify compliance with Act 213 in no way represents a determination regarding ownership of the non-Act 213 attributes of qualified generation.

B. 
Behind the Meter Generation, Demand Side Management and Energy 
Efficiency


1.  Use of GATS for BTM and DSM/EE Resources

Commentators have raised a number of issues regarding the use of GATS to create and track certificates for BTM generation and DSM/EE applications.  One, they ask whether BTM generators are sophisticated enough to use GATS, suggesting that this task might be better assigned to the credit program administrator.  Two, it is questioned whether GATS is cost-effective system for these resources.  Three, IECPA has questioned whether GATS’s January 31, 2006 deadline for 2005 certificate creation poses a hardship for DSM/EE, and by logical extension BTM, resources.

The Commission recognizes that GATS was developed primarily to serve large generators interconnected with transmission systems managed by PJM.  However, rules and a system design for BTM resources are in place for GATS.  PJM EIS has made reasonable efforts to accommodate BTM resources, including the waiver of the annual fee for those subscribers with less than 10 MW of aggregate generation.  


The Commission finds that there is some benefit, in terms of both administrative efficiency and cost-savings, in using a single registry to track all alternative energy credit transactions.  Accordingly, the Commission finds that BTM generators should register with GATS at this time so that certificates can be created for their qualified generation.  We observe that GATS can accommodate the aggregation of BTM resources.  To the extent that BTM generators would have difficulty in using GATS, the Act does not prohibit an aggregator from taking on the task of reporting their information to the GATS system.  

PPL Electric and IECPA have commented that GATS’s Operating Rules and system design do not expressly address DSM/EE resources at this time.  The Commission acknowledges this fact, noting that the process for designing GATS commenced prior to the adoption of Act 213, and at that time no PJM member state included DSM/EE in its renewable portfolio standard.  Based on our review of the system design, the Commission concludes that GATS can be modified for full compatibility with DSM/EE applications.  Accordingly, the Commission finds that DSM/EE programs and applications should be tracked through GATS to the extent it is consistent with the public interest.


2.
Standards for BTM and DSM/EE Resources

The Commission appreciates the concerns raised regarding the use of GATS for BTM and DSM/EE resources.  Accordingly, the Commission will apply the following standards in its designation of GATS as the credits registry for these resources.

GATS is able to retroactively create certificates for qualified generation activities that took place in 2005.  Act 213 provides that credits may be created for qualified generation that occurred on or after the effective date of the Act, February 28, 2005. 
  PJM EIS has established a deadline of January 31, 2006, for the creation of certificates for generation that occurred in 2005.  The Commission recognizes that this deadline may prove to be barrier to BTM resources, and an absolute barrier for DSM/EE resources. 

Therefore, the Commission will establish the following process so that these resources are not unreasonably prevented from earning alternative energy credits for past actions.  One, BTM generators who miss the January 31, 2006, GATS deadline may seek credit certification for qualified generation for 2005 directly from the Commission or its program administrator.  Two, DSM/EE applications may seek credit certification for qualified energy conservation measures directly from the Commission or its program administrator until GATS is able to accommodate these resources.  The Commission will work with PJM EIS to attempt to resolve this issue before establishing a separate certificate creation process for BTM and DSM/EE resources.  If the issue cannot be satisfactorily resolved, the Commission will separately identify a process for creating credits for BTM and DSM/EE generation that GATS cannot accommodate.  

To the extent that GATS is unable to accommodate DSM/EE resource in the reasonably near future, the Commission will look to other methods for tracking credits resulting from these applications.  
Additionally, the Commission would expect that PJM EIS will afford DSM/EE resources the same incentives that it provides to small generators.  Specifically, this would include the waiver of the annual subscription fee for those DSM/EE applications with less than 10 MW in annual energy conservation.  



3.
The Program Administrator and BTM and DSM/EE Resources


A number of parties commented that BTM and DSM/EE resources can be more efficiently tracked and verified by the alternative energy credits program administrator.  We remind these parties of the distinction between the role of the credit program administrator and the alternative energy credits registry.   The Commission is not designating GATS as the program administrator.  Accordingly, GATS  will not be verifying BTM generation or DSM/EE conservation, aggregating these resources, preparing compliance reports for the Commission, etc.  GATS is a tool that the Commission expects the program administrator to utilize in managing these types of responsibilities.   We expect that the program administrator will play a prominent role in ensuring the participation of BTM and DSM/EE resources in this market.

C.
Miscellaneous Issues


1. Cost-Recovery


A number of comments were made regarding the recovery of GATS fees by EDCs.  Several parties identified potential problems with the cost-recovery standard identified in the Tentative Order.  The Commission will therefore refer this issue to its default service rulemaking proceeding for additional consideration.


2. Pricing Information


GATS has the ability to record the price paid for every certificate.  The Commission will utilize this feature by requiring EDCs and EGSs to record the price paid for every GATS certificate at the time of the transaction.  This pricing information will be made available to the public on a regular basis either by the Commission or the credit program administrator.    As the Commission moves forward with the process retaining a program administrator, it will develop rules for how this will be accomplished.
III.
CONCLUSION

The Commission finds that the public interest is served by the designation of GATS as the credit registry required by Act 213.  However, we recognize that additional credit tracking options may become available in the future.  GATS will therefore be evaluated on an ongoing basis to ensure that the Commission is utilizing a cost-effective system that best satisfies the requirements of Act 213.  EDCs and EGSs should enter into subscriber agreements with GATS prior to the commencement of their compliance obligations under Act 213 and submit them to the program administrator.  Copies of executed agreements may be filed at this docket until a program administrator is selected; THEREFORE,
IT IS ORDERED:

1.  
That PJM Environmental Information Services, Inc.’s Generation Attribute Tracking System is designated as the credit registry required by the Alternative Energy Portfolio Standards Act of 2004, 73 P.S. §§ 1648.1 – 1648.8.

2.
That a copy of this Order shall be served upon the Office of Consumer Advocate, the Office of Small Business Advocate, the Office of Trial Staff, all jurisdictional electric distribution companies, all licensed electric generation suppliers, the Pennsylvania Department of Environmental Protection, and PJM Environmental Information Services, Inc..

BY THE COMMISSION,

                                                         James J. McNulty,

                                                         Secretary

(SEAL)
ORDER ADOPTED:  January 27, 2006
ORDER ENTERED:   January 31, 2006
� For DSM/EE resources, credits may begin to accrue for reductions from the date of Act 213’s passage on November 30, 2004. 73 P.S. § 1648.3(e)(10).
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