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Portfolio Standards Act of 2004



ORDER
BY THE COMMISSION:

This Order will serve to reopen the public comment period for the Commission’s proposed default service regulations.  The Commission takes this action as part of its implementation of the Alternative Energy Portfolio Standards Act of 2004 (“Act 213”), 73 P.S. §§1648.1- 1648.8, its consideration of the mandates of the Energy Policy Act of 2005 (“EPAct 2005”), and to more fully examine the issues raised in the comments of the Independent Regulatory Review Commission.  The Commission will provide separate notice to all interested parties of the schedule and format for this additional comment period.
DISCUSSION


The Electricity Generation Customer Choice and Competition Act (“Competition Act”), 66 Pa. C.S. §§2801-2812, requires the Commission to promulgate regulations defining the obligation of electric distribution companies to serve retail customers at the end of the restructuring transition period.  66 Pa. C.S. §2807(e)(2).  The Commission commenced this formal rulemaking process in late 2004.  Rulemaking Re Electric Distribution Companies’ Obligation to Serve Retail Customers at the Conclusion of the Transition Period Pursuant To 66 Pa. C.S. §2807(e)(2), Docket No. L-00040169 (Order entered December 16, 2004).  The public comment period for these proposed regulations concluded on June 27, 2005. 
  The Independent Regulatory Review Commission (“IRRC”) issued its comments on the proposed regulations on July 27, 2005.  The Commission must either withdraw the proposed regulation or deliver a final-form regulation to IRRC within two years of the close of the public comment period on June 27, 2007.  73 P.S. §745.5a.

Cost-recovery for electric distribution company (“EDC”) compliance with Act 213 is one of the key issues that must be addressed in this rulemaking.  Act 213 costs are identified “. . . as a cost of generation supply under 66 Pa. C.S. §2807.”  73 P.S. §1648.3(a)(3).  The Commission briefly noted in the proposed default service regulations that alternative energy costs would be recovered consistent with the provisions of Act 213.  The Commission chose to defer the inclusion of greater detail on this issue until after it had the opportunity to fully study all the implications of Act 213.  The Commission also wished to avail itself of the input of interested parties on this issue before it prepared a final-form default service regulation.  We have previously announced that this issue would be referred to the Alternative Energy Portfolio Standards Working Group for consideration.  Implementation of the Alternative Energy Portfolio Standards Act of 2004, Docket No. M-00051865 (Order entered July 18, 2005).

The Commission recognizes that the successful implementation of Act 213 will require significant investments by the private sector in new alternative energy projects.  It is the nature of many of these projects that they may require long-term contracts to be economically viable.  The Commission acknowledges that the private sector seeks some assurance that long-term alternative energy contracts between EDCs and generators are not contrary to either the Competition Act or Act 213 before making these investments.  Because the alternative energy market is a new and emerging marketplace, in contrast to more mature, conventional energy markets, it appears that competitively procured, long-term generation contracts may be the prevailing market instrument for EDCs to comply with Act 213.   As such, these costs would qualify as reasonable costs fully recoverable under Section 2807(e)(3) of the Public Utility Code, 66 Pa. C.S. §2807(e)(3).  We note that Act 213 mandates the recovery of EDCs compliance costs pursuant to an automatic adjustment clause under Section 1307 of the Public Utility Code, 66 Pa. C.S. §1307.  73 P.S. §1648.3(a)(3).


Several other factors contribute to our decision to reopen the default service rulemaking.  One, IRRC’s comments identified several issues on which parties may desire the opportunity to file comments with the Commission.  These issues include comments on the need of issuing default service regulations in the immediate future, as opposed to a time closer to the end of the transition period for all EDCs.  Two, the Commission must consider and address the mandates of EPAct 2005. For example, EPAct 2005 amends the Public Utility Regulatory Policies Act of 1978 to require that electric utilities offer time-based rate schedules to all retail electric customers. 16 U.S.C. §2621(d)(14).  The Commission is instructed to consider and render a decision on the adoption of this standard.  16 U.S.C. §2622(b)(4).  Some parties may desire to comment upon the provisions of EPAct 2005 with regard to this rulemaking process.

Accordingly, the Commission finds it to be in the public interest to reopen the comment period for this rulemaking so that these issues may be fully considered.  We expect that those parties who have previously commented on these proposed regulations and the members of the Alternative Energy Portfolio Standards Working Group will participate in this process and be ready to assist the Commission in the examination of these subjects.  At a minimum, parties will be asked to consider the following questions:

· Should Act 213 cost recovery be addressed in the Default Service regulations as opposed to a separate rulemaking? Is it necessary to consider Act 213 cost recovery regulations on a different time frame in order to encourage development of alternative energy resources during the "cost recovery period"?
· Do the prevailing market conditions require long-term contracts to initiate development of alternative energy resources?  May Default Service Providers employ long-term fixed price contracts to acquire alternative energy resources?  What competitive procurement process may be employed if the Default Services Provider acquires alternative energy resources through a long-term fixed price contract?
· Should the force majeure provisions of Act 213 be integrated into the Default Service procurement process?  Should Default Service Providers be required to make force majeure claims in their Default Service implementation filing?  What criteria should the Commission consider in evaluating a force majeure claim?  How may the Commission resolve a claim of force majeure by an EGS?
· Given that Act 213 includes a minimum solar photovoltaic requirement as part of Tier I, should these resources be treated differently from other alternative energy resources in terms of procurement and cost recovery? 
· Should the Commission integrate the costs determined through a §1307 process for alternative energy resources with the energy costs identified through the Default Service Provider regulations? How could these costs be blended into the Default Service Providers Tariff rate schedules?
· May a Default Service Provider enter into a long-term fixed price contract for the energy supplies produced by coal gasification based generation if the resulting energy costs reflected in the tariff rate schedules are limited to the prevailing market prices determined through a competitive procurement process approved by the Commission?
The Commission will provide separate notice of the schedule, scope and format of this additional comment period to all interested parties; THEREFORE,
IT IS ORDERED:
1.  
That the public comment period for the rulemaking proceeding at Docket No. L-00040169 is reopened consistent with this Order.
2.
That the Petition of Direct Energy Services, LLC, is granted consistent with this Order.  

3.
The Law Bureau will draft a Secretarial Letter identifying the schedule, format and list of suggested topics for this additional comment period.
4.
That this Order be published in the Pennsylvania Bulletin and served on all jurisdictional electric distribution companies, all licensed electric generation suppliers, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, and the Pennsylvania Department of Environmental Protection.

BY THE COMMISSION,

                                                         James J. McNulty,

                                                         Secretary
(SEAL)
ORDER ADOPTED:  November 10, 2005
ORDER ENTERED:  November 18, 2005
� Direct Energy Services, LLC filed a Petition at this docket on October 19, 2005, requesting that the comment period be reopened.  The period for Answers and Replies provided for under our regulations had yet to expire as of the time of this Public Meeting. 52 Pa. Code §§5.61 – 5.63.  We note that our decision to reopen this proceeding is at least partially based on reasons additional to those cited in this Petition.
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