PENNSYLVANIA PUBLIC UTILITY COMMISSION
HARRISBURG, PENNSYLVANIA 17105-3265

Rulemaking Re:











    Public Meeting:  November 10, 2005
Electric Distribution Companies’ Obligation          NOV-2005-L-0117







          
to Serve Retail Customers at the Conclusion of      Docket Nos. :  L-00040169, M-00051865
the Transition Period Pursuant to 66 Pa. C.S. 

§2807(e) (2); Implementation of the Alternative
Energy Portfolio Standards Act of 2004

MOTION OF COMMISSIONER BILL SHANE
     Pennsylvania’s vast alternative energy resources, along with our abundant water, are the Commonwealth’s trump cards for 21st century growth and consequent well being.  From a 300 year supply of coal, that can be burned cleanly using gasification technology, to the wind potential atop the Allegheny Mountains, to the biodigesters possible in the largest farming state in the nation, Pennsylvania has a bright energy future, if we policy makers have vision and perseverance.
     This bright energy future cannot happen without long term public/private commitments.  The “prevailing market price” for a next day energy contract differs from the “prevailing marketing price” of a 20 year energy contract that also results from a competitive procurement process.

     Pennsylvania’s bright alternative energy future is not going to happen with next hour, or next day or next year contracts---long term contracts, competitively procured, are necessary.
     There are those who invoke the cliché that “Government should not be picking and choosing technologies.”  If one examines the last 75 years of technology development one realizes this cliché is profoundly wrong.  The first electronic computer, ENIAC at the University of Pennsylvania, was used in WWII to calculate shell trajectories for the Army Artillery.  The internet was invented as a Department of Defense Office of Research project to give the military a communication system that could survive a major hit.

      So, with this vision, and a history of government successively nurturing technology we proceed down that path with this motion to make alternative energy happen.
The Legislature, in adopting Act 213, recognized that Alternative Energy Portfolio Standards (AEPS) resources were different than traditional electric energy resources and required that they become part of the energy portfolio offered to all electricity consumers under the Commission's jurisdiction.  As former Commissioner John Hanger said to the Commission on January 19, 2005, at the Act 213 hearings at Docket No. M-00051865, "The purpose of the Act is to increase the supply of alternative energy technologies that serve retail customers in Pennsylvania, more electricity from these resources to retail customers in Pennsylvania.  That's the intention of the Act."  The Act will increase energy supply diversity, provide alternative supply resources, and lead to environmental quality improvements not available with conventional technologies.  Under the Act, these developing technologies may, over time, become more economical than conventional energy sources.  The Act could serve to attract new high-tech industries, develop a highly skilled technically sophisticated workforce, and increase manufacturing and construction jobs.

In opening our Default Service Provider rulemaking, the Commission created a placeholder for Act 213 resources.  Some participants in the rulemaking have suggested that the Commission defer further action until we are closer to the end of the Transition period.  However, Act 213 in my opinion requires that the Commission give the Default Service Providers more guidance and greater certainty concerning their acquisition of AEPS resources during the Transition period or the Cost Recovery Period as defined in the Act.

The Commission must address how the Default Service Providers may obtain the AEPS resources, the procurement methodology, the terms and the conditions under which AEPS resources may be acquired under the Act.  At the January 19, 2005 Act 213 hearings, Mr. William Lloyd,  the Small Business Advocate, commented "The Legislature has said that the costs for alternative energy are to be considered generation acquisition costs under Section 2807(e)(3), and 2807(e)(3) says that we pay prevailing market price."  I believe that the Legislature recognized that AEPS resources may currently cost somewhat more than conventional resources which have significantly recaptured their capital costs.  In order to attain the goals of Act 213, Default Service Providers may need to commit to long-term contracts at fixed or variable costs.  At the same time, the Act may still employ competitive resource acquisition procedures.  At our January 19, 2005 Act 213 hearings, former Commissioner John Hanger also noted "Nobody is guaranteeing, for example, that wind will amount to even one megawatt of Tier I.  It must compete to capture its piece of Tier I.  Nothing is guaranteeing that waste to energy, whether it be coal waste or trash to energy, be even one megawatt of Tier II.  Those technologies must compete for inclusion within Tier II. The exception is solar, where the Legislature deemed it appropriate, for a whole host of policy reasons, to have a special set-aside for solar, and that set-aside is 0.5 percent of total electricity supplied."

Over the past several months, it has become clear to me that many believe that the Commission's decision on a Duquesne Light POLR case (P-00032071) precludes the use of long-term contracts for energy acquisition under the prevailing market requirements of 66 Pa.C.S. § 2807.  This belief may have also been supported by the Commission's proposed Default Service Provider regulations.  In addition, the default energy acquisition methods employed in adjoining retail choice states supports the proposition that energy acquisition contracts should extend for no more than three years.

The Commission, in addressing the long-term contract issue in the Duquesne case, had to evaluate the supporting information offered by Duquesne concerning whether or not the long-term contract reflected prevailing market prices over the full six-year term of the agreement.  In essence, the Commission found that Duquesne failed to demonstrate charges in years 4 through 6 or the equivalent at prevailing market prices.  The Commission did not determine that long-term contracts were in and of themselves inappropriate under 66 Pa.C.S. § 2807.  In addition the Commission in the Duquesne case was not addressing the prevailing market for AEPS resources.  Therefore, in my opinion the Duquesne case should not be used as guidance for Act 213 resources.
Some may argue that the prevailing market concept is inappropriate for AEPS resources and that the Legislature has recognized this by directing that AEPS costs be recognized in a §1307 process.

On the other hand, the prevailing market for AEPS resources may require Default Service Providers to employ long-term contracts in order to facilitate the construction and installation of AEPS resources.  It may be that without the use of long-term contracts, Default Service Providers may claim that a force majeure condition exists which precludes them from complying with the requirements of Act 213.

During the January 19, 2005 Act 213 hearings, several parties (OCA, OSBA) questioned the interplay between AEPS resources acquisitions under a §1307 process and Default Service energy acquisitions under the proposed POLR rulemaking methodology.  A blending of the two cost components may be difficult but in my opinion it is doable.  In the past, this Commission has "rolled" into tariff rates several cost elements which are addressed in a §1307 process.  The Act 213 resources’ costs could be determined and then allocated appropriately to all Default Service Provider tariff schedules.  This would make it easier for customers to determine their Price to Compare and could simplify the shopping process.

I believe that the coal gasification may provide this Commonwealth and this nation with an environmentally sound domestic energy alternative which should be encouraged to the fullest extent allowed under current laws. This is the recommendation of the National Energy Commission in its comprehensive plan entitled “Ending the Energy Stalemate.” While Integrated Combined Coal Gasification technology is one of the recognized AEPS resources, I believe that additional emphasis should be focused on this technology.  To this end, I would like the parties to address ways under which coal gasification technologies could be employed under current laws.
THEREFORE I MOVE:

1. That the proposed Order be amended to direct the following questions to the parties:
Should Act 213 cost recovery be addressed in the Default Service regulations as opposed to a separate rulemaking? Is it necessary to consider Act 213 cost recovery regulations on a different time frame in order to encourage development of AEPS resources during the "cost recovery period"?

Do the prevailing market conditions require long-term contracts to initiate development of AEPS resources?  May Default Service Providers employ long-term fixed price contracts to acquire AEPS resources?  What competitive procurement process may be employed if the Default Services Provider acquires AEPS resources through a long-term fixed price contract?

Should the force majeure provisions of Act 213 be integrated into the Default Service procurement process?  Should Default Service Providers be required to make force majeure claims in their Default Service implementation filing?  What criteria should the Commission consider in evaluating a force majeure claim?  How may the Commission resolve a claim of force majeure by an Electric Generation Supplier (EGS)? 

Given that Act 213 includes a minimum solar photovoltaic requirement as part of Tier I, should these resources be treated differently from other AEPS resources in terms of procurement and cost recovery? 

Should the Commission integrate the costs determined through a §1307 process for AEPS resources with the energy costs identified through the Default Service Provider regulations? How could these costs be blended into the Default Service Providers Tariff rate schedules?

May a Default Service Provider enter into a long-term fixed price contract for the energy supplies produced by coal gasification based generation if the resulting energy costs reflected in the tariff rate schedules are limited to the prevailing market prices determined through a competitive procurement process approved by the Commission?
2. That the Law Bureau prepare the appropriate Order consistent with this Motion.
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