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DISSENTING STATEMENT OF 
COMMISSIONER TERRANCE J. FITZPATRICK

The Commission’s action today reopens the public comment period in the proceeding to develop regulations regarding default service by electric utilities, and lists several questions for comment by interested parties.  Because it appears to me that a Majority of the Commission is moving in a direction that is contrary to existing law, I respectfully dissent.

Both the staff recommendation and the Motion adopted by the Majority support the concept of electric utilities entering into 20 year fixed price contracts with alternative energy developers in order to ensure the economic viability of the developers.  The Alternative Energy Portfolio Standards Act, 73 P.S. §1648.1, neither compels nor authorizes electric utilities to enter into such contracts.


In addition, the propriety of these contracts must be examined in light of another law administered by this Commission—the Electricity Generation Customer Choice and Competition Act (Competition Act), 66 Pa. C.S. §2801, et. seq.  Section 2807(e)(3) of the Competition Act states that if a customer does not choose a competitive supplier, then the utility “shall acquire electric energy at prevailing market prices to serve that customer and shall recover fully all reasonable costs.”  66 Pa. C.S. §2807(e)(3).  

In my view, it is impossible for a utility to sign a 20 year fixed price supply contract and still comply with the statutory requirement to purchase energy at “prevailing market prices” for non-shopping customers.  The price that electric utilities pay for electricity must maintain some reasonable relationship to wholesale prices at any given time to satisfy the “prevailing market price” test, because customers can decide to enter or exit the market at any time.  With a 20 year fixed price contract, it would be pure coincidence if the price of the contract in, say, year 12 reflected conditions in the wholesale market at that time.


In the Duquesne Light decision last year, the Commission concluded that a six-year fixed price was inconsistent with the “prevailing market price” test.  Petition of Duquesne Light Co., Dkt. No. P-00032071, Order adopted August 19, 2004.  In addition, the Independent Regulatory Review Commission recently commented that supply contracts for default service should not exceed 3 years in order to remain in touch with prevailing conditions in wholesale markets.  Comments of IRRC, No. 57-237 (IRRC #2463), p. 5.  It is clear that authorizing utilities to sign 20 year fixed price contracts with alternative energy developers would represent a significant shift in policy in the Commonwealth.


For the above reasons, I respectfully dissent.
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