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Before us for disposition is the Petition for Interlocutory Review (Petition) of a Material Question filed by the Office of Consumer Advocate (OCA), the Commission’s Office of Trial Staff (OTS), and the Rural Telephone Company Coalition (RTCC) (collectively referred as Joint Petitioners).  The Joint Petition arises from a ruling of Administrative Law Judge (ALJ) Susan D. Colwell, who presides over the evidentiary stage of this proceeding, to deny Joint Petitioners’ Motion to Defer.  ALJ Colwell denied Joint Petitioners’ Motion to Defer that had requested a stay of this proceeding in view of the Federal Communications Commission’s (FCC’s) ongoing activities in its Unified Intercarrier Compensation proceeding.
  The Petition raises two separate questions:
(1)
Did the presiding officer erroneously issue an Order on a Motion filed with the Commission?
(2)
Did the presiding officer erroneously conclude not to stay the instant investigation pending action by the FCC on the same matters at issue in this Commission investigation?


I believe that the Staff analysis and recommendation disposing of the first question is correct.  The Commission’s rules permit a presiding ALJ to rule on Motions that are properly made in the evidentiary phase of a Commission adjudicative investigation.  See 52 Pa. Code § 5.103(d).  Therefore, I believe that ALJ Colwell had the requisite authority to make a ruling on Joint Petitioners’ Motion to Defer.


The second question presents this Commission with more complex issues that hold the potential of serious implications for both telecommunications carriers operating in Pennsylvania and their respective end-user consumers.  These implications arise not only from the yet unknown outcome of the FCC’s Unified Intercarrier Compensation proceeding, but are also based on the interaction between the Unified Intercarrier Compensation proceeding potential outcomes and this Commission’s implementation of Act 183 of 2004, or the new Chapter 30 law.  P.L. 1398, 66 Pa. C.S. § 3011 et seq.

This Commission’s implementation of the new Chapter 30 law includes statutorily mandated annual revenue and rate increases for those rural incumbent local exchange carriers (ILECs) that have Commission-approved amended network modernization plans (NMPs).
  The Commission has already approved four (4) such revenue and rate increases for rural ILECs with approved amended NMPs that operate under price stability mechanisms and price change opportunity (PSM/PCO) formulas.
  The new Chapter 30 law also directs that the Commission “may not require a local exchange telecommunications company [ILEC] to reduce access rates except on a revenue-neutral basis.”  66 Pa. C.S. § 3017(a).  In other words, without prejudging the outcome of this Investigation, potential intrastate carrier access charge reductions that may be achieved in the context of this proceeding for the rural ILECs may have to be absorbed totally or in part by the rural ILECs’ basic local exchange service ratepayers on a “revenue-neutral basis.”

However, the intrastate access charge reform for the rural ILECs is not independent from the potential outcomes of the FCC’s Unified Intercarrier Compensation proceeding.  A number of the rural ILECs operating in Pennsylvania are “average schedule companies,” i.e., their opera​tional revenues, expenses, and assets are not subject to jurisdictional intrastate – interstate alloca​tions.  Thus, the overall annual revenue level of these ILECs depends on the receipt of federal Universal Service Fund (USF) support distributions.  Similarly, these ILECs are also recipients of support contributions from the Pennsylvania USF (Pa. USF).
  Furthermore, certain outcomes of the FCC’s Unified Intercarrier Compensation proceeding can directly affect the intrastate carrier access charges of the rural ILECs.


It is intuitively understood that the level of the rural ILEC intrastate carrier access charges affects the services that are offered in the Commonwealth by interexchange carriers (IXCs) as well as by other categories of telecommunications carriers.  However, it should also be noted that under the new Chapter 30 law IXC services have been classified as “competitive” and the Commission cannot “fix or prescribe” the rates and charges for IXC services.  66 Pa. C.S. § 3018 (a)&(b).

The OCA’s Brief in Support of the Joint Petition (OCA Brief) clearly and persuasively demonstrates the risks to the end-user ratepayers of the rural ILECs if this Investigation was allowed to pro​ceed while the FCC’s Unified Intercarrier Compensation proceeding was still pending.  For example, the OCA Brief points out that, depending on the outcome of the FCC’s Unified Intercarrier Compensation proceeding, if this Commission proceeds with intrastate access charge reform, potentially increased federal USF funding may not apply to rural ILEC intrastate access charge reductions that will be put in place prior to the conclusion of the FCC’s proceeding.
  Similarly, the OCA Brief persuasively argues that, under certain outcomes in the same FCC proceeding, the rural ILECs’ ratepayers may bear the same burden twice from the same reduction in intrastate access charges if such reductions are not simultaneously coordinated between this Commission and the FCC.
  In short, the interests of the rural ILEC ratepayers will be seriously prejudiced if this Investigation is not coordinated with the ongoing FCC Unified Intercarrier Compensation proceeding.  Such prejudice meets the applicable legal standards of granting the stay of the Investigation in accordance with the request of Joint Petitioners and, in my opinion, outweighs the potential benefits that could be achieved through a more immediate implementation of intrastate carrier access charge reform for the rural ILECs through this Investigation.

However, granting of this stay must balance the interests of the participating parties in this Investigation and of the end-user consumers of telecommunications services within Penn​sylvania.  For these reasons, I cannot agree with the original request of Joint Petitioners in their Motion to Defer that this matter should be deferred “pending the outcome of the FCC intercarrier compensation proceeding at Docket No. 01-92, but not to exceed a period of twenty-four months or until the FCC acts on its Intercarrier Compensation proceeding, whichever is earlier.”  Joint Petition, Attachment 2 (Motion to Defer), ¶ 14, at 12.  I believe that this Investigation should originally be stayed for a period not to exceed twelve (12) months or until the FCC issues its ruling in its Unified Intercarrier Compensation proceeding, whichever occurs earlier.

I believe that, upon the termination of the 12-month stay period or upon the issuance of an FCC ruling in its Unified Intercarrier Compensation proceeding, the parties to this Investigation should submit the appropriate status reports to the Commission.  The Commission Staff will monitor developments in the FCC’s Unified Intercarrier Compensation proceeding, and, upon the receipt of the status reports from the parties, will formally and timely advise the Commission on the resumption of this Investigation.  The Commission will then address this Staff recommenda​tion at a future Public Meeting and take appropriate action in reinstituting this Investigation.

Furthermore, the resumption of this Investigation should include and provide record evidence addressing the legal, ratemaking, and regulatory accounting linkages between: (1) the FCC’s ruling in its Unified Intercarrier Compensation proceeding; (2) the intrastate access charge reform for rural ILECs in view of the new Chapter 30 law and its relevant provisions at 66 Pa. C.S. §§ 3015 and 3017; (3) the Pa. USF; and (4) the potential rate effects on the basic local exchange services of the rural ILECs.
Therefore, I move:


1.
That the material question regarding the authority of Presiding ALJ Colwell to rule on Joint Petitioners’ Motion to Defer be answered in the negative consistent with the Staff recommendation.


2.
That the material question regarding the request of Joint Petitioners for a stay of this proceeding be answered in the affirmative and granted in part and denied in part.


3.
That a stay of this Investigation be granted for a period not to exceed twelve (12) months or until the FCC issues its ruling in its Unified Intercarrier Compensation proceeding, whichever occurs earlier.

4.
That the Commission Staff monitor the FCC’s Unified Intercarrier Compensation proceeding.


5.
That the Commission shall entertain future requests for further stays of this Investigation for good cause shown and for the purpose of coordinating this Commission’s actions with the FCC’s ruling in its Unified Intercarrier Compensation proceeding.

6.
That upon the expiration of the 12-month stay period or the issuance of an FCC ruling in the Unified Intercarrier Compensation proceeding, whichever occurs earlier, the parties to this proceeding shall submit status reports to the Commission.


7.
That, upon the receipt of these status reports, the Office of Special Assistants and the Law Bureau shall prepare a Staff recommendation for the Commission’s timely consideration at a Public Meeting on reinstituting this Investigation and taking any other appropriate action.


8.
That upon the resumption of this Investigation, the participating parties shall be afforded the due process opportunity to appropriately supplement the evidentiary record.

9.
That, upon the resumption of this Investigation, the participating parties should address and provide record evidence on the legal, ratemaking and regulatory accounting linkages between:  (a) the FCC’s ruling in its Unified Intercarrier Compensation proceeding; (b) the intra​state access charge reform for rural ILECs in view of the new Chapter 30 law and its relevant provisions at 66 Pa. C.S. §§ 3015 and 3017; (c) the Pa. USF; and (d) the potential effects on rates for the basic local exchange services of the rural ILECs.


10.
That the Office of Special Assistants prepare the appropriate Order.
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� In re Developing a Unified Intercarrier Compensation Regime, (FCC Rel.: March 3, 2005), CC Docket No. 01-92, Further Notice of Proposed Rulemaking, FCC 05-33 (Unified Intercarrier Compensation).


� 66 Pa. C.S. § 3015(a)&(b).


� See generally ALLTEL Pennsylvania, Inc., Docket No. R-00050574, Secretarial Letter issued July 29, 2005; Buffalo Valley Telephone Company, Docket No. R-00050520, Secretarial Letter issued July 29, 2005; Conestoga Telephone and Telegraph Company, Docket No. R-00050521, Secretarial Letter issued July 29, 2005; Denver and Ephrata Telephone and Telegraph Company, Docket No. R-00050522, Secre�tarial Letter issued July 29, 2005.  These revenue and rate increases are based on the statutory level of the inflation offset in the PSM/PCO formulas that has been set at 0% or 0.5% depending on the ILEC’s rural or non-rural status and its selected amended NMP option.  66 Pa. C.S. § 3015(a).


� See generally Rulemaking Re Establishing Universal Service Fund Regulations at 52 Pa. Code §§63.161-63.172, Docket No. L-00000148, Revised Final Rulemaking Order entered March 23, 2001, 31 Pa.B. 3402 (June 30, 2001).


� See generally Unified Intercarrier Compensation, ¶¶ 114-115, at 51-52.


� OCA Brief at 8-9.


� OCA Brief, at 9-10.
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