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INTRODUCTION


The Energy Association of Pennsylvania (“EAPA”) submits the following Reply Comments to the various parties, commenting upon the Pennsylvania Public Utility Commission’s (“Commission”) proposed regulations governing the provision of default supplier service in Pennsylvania.  The EAPA incorporates its original Comments filed on April 27, 2005, by reference.  


The opinions expressed in these Reply Comments represent the views of EAPA concerning the policy framework of being a post-transition Default Service Provider (DSP).  Individual EAPA members may express their views on details of the Commission’s rulemaking in separate company filings.

Due to the magnitude of the commentators and the breadth of the comments, we are simply unable to address all issues.  If the Commission finds a substantive issue not addressed in these Reply Comments, we would, given the magnitude of this proceeding, respectfully ask and suggest a separate opportunity to comment on said issue.

EDC AS THE DEFAULT SERVICE PROVIDER (“DSP”)

 AND CORRESPONDING ISSUES

The electric distribution companies (“EDC”) are poised and ready to continue delivering energy to retail customers after the transition period.  The EAPA member companies agree with the Commission in designating the incumbent EDCs in each certificated service territory to provide “default service” at the end of the effective rate caps to all retail customers not receiving generation service from alternative electric generation suppliers (“EGS”) within the certificated service territory.


Some of the commentators have suggested eliminating the EDCs from the role of DSP, (Reliant, p. 19-23) (Direct, p. 4-5) (Dominion, p. 2-4) and others have sought a time limit on the role of the EDC as the DSP (Strategic, p. 3).   EAPA disagrees.


EGSs have litigated and won the position that they are not public utilities. Delmarva Power & Light Company  t/a Conectiv Energy Appellant v. Commonwealth of Pennsylvania. P.U.C, 870 A.2d 901 (Pa.2003).
  If an EGS is not a public utility,
 then the Commission has less regulatory authority over such an entity.  Moreover, if an EGS cannot be held to be responsible to the Commission’s full regulatory guidance or costs, it would represent a poor choice to be a DSP, as the EGS may well not permit the Commission to undertake its responsibility under the Choice Act.  Simply stated, the EDCs are the best choice for DSP, the Commission should not designate an EGS as a DSP, nor should it assign customers within a service territory to an EGS. PECO’s two experiences, with assignment of their customers, clearly show the cost, confusion and questionableness of any approach that assigns customers. 

THE CHOICE ACT HAS WORKED

The OCA apparently feels that the establishment of a relevant default service provider is the last chance for the “delivery of the promises of the 1996 Act” to unfold. (OCA, pg. 2)  Apparently, the basis for leveling this charge is that “nine years after the adoption of the Act, the level of retail competition available to residential customers is either small or absent altogether in some service territories.” (OCA, pg. 2)


First, an absence or minimal number of residential customers shopping is nothing new, as other states have experienced little residential shopping.  See Competition in the Electric Industry 231 PUR 4th, 330, 334 (Ct 2003).   The numbers of shoppers at any given point in time is not the measurement of success.  


Federal regulatory policies have established a vibrant wholesale market, and the Choice Act has provided all customers access to that market, whether they choose to acquire their service from a DSP or not.   

In the Choice Act the General Assembly also expressed the concern that rates in Pennsylvania were higher than the national average, 66 Pa. C.S.A.§2802(4); that competitive market forces are more effective than economic regulation, 66 Pa. C.S.A. §2802(5); and that the cost of electricity is an important factor in decisions by businesses when locating, expanding and retiring facilities in the Commonwealth, 66 Pa. C.S.A. §2801(6).

Electric rates in Pennsylvania have gone from being 15% above the national average, to the present situation where Pennsylvania is approximately 6% above the national average.
  EDCs that have emerged from rate caps are offering inflationary-adjusted, lower rates, all of which spell success.


There have been two EGS bankruptcies and two departures of entities assigned customers, all of which are negative, but none of which has permanently disrupted the market.  The number of shoppers seeking and receiving green power demonstrates that diversity of supply offerings is an outgrowth of the Choice Act which, in turn, supports the newly enacted Alternative Energy Portfolio Standards Act.  The PUC itself estimates that hundreds of millions of dollars have been saved by consumers through the start of generation competition.  The very number of parties commenting in this docket, as well as their size and expertise, is indicative of both the interest and in the attractiveness of the Pennsylvania electric marketplace.


In summary, as the aforementioned demonstrates, the Choice Act has, is, and will be a success.

NEED FOR REGULATORY CERTAINTY
The focus now is to establish a process designed to maximize the market, not the result.  The Commission’s role in reviewing implementation plans and procurement processes is of paramount importance.  When the Commission conducts its review and approves a DSP implementation plan, the provider must be able to rely on the Commission’s approved process.   At that point, the only issue to consider is whether the DSP executed the Commission-sanctioned procurement process in a manner consistent with the Commission-blessed and approved plan.  Some of the parties want to impose additional restrictions and conditions, causing an unlevel playing field. The public interest will be served now with the establishment of a clear process to guide the DSP and not in post-procurement reviews. 

The arguments offered by the various commentators, whether those advocating for auctions or RFPs or flexibility, all have a common thread, namely, select Commission-approved processes and specify what is and is not acceptable.  The EDCs need specificity and regulatory certainty up front so as to make rational and market-driven wholesale purchase decisions.
RATE STRUCTURE CHANGES

The Choice Act provided for the restructuring of EDC rates in restructuring proceedings that have now been completed and implemented, and there is no statutory authority or need for a further restructuring of rates in conjunction with the implementation of, or in the case of certain EDCs, the continuation of default service.

Constellation (pg. 5) has suggested amendments to §54.185(g) to permit the subdivision of existing rate classes into separate customer groups for default service, and EAPA would support providing EDCs with the flexibility to tailor default service offerings to meet the needs of new or existing categories of default service customers.  The Commission cannot, and should not, however, attempt to change distribution rate structures as part of a default service implementation plan.  Distribution rate structure questions should only be considered in distribution base rate case proceedings. 

The suggestion by the National Energy Marketers Association (NEMA, pg. 5) to have each EDC conduct embedded cost-of-service studies would be both costly and unnecessary since distribution rates have already been restructured and should only be further restructured, absent clear guidance from the General Assembly, in distribution base rate proceedings.

Strategic’s costly suggestion to install interval-metering equipment (Strategic, pg. 3), despite acknowledging that today’s technology is not what it needs to be for widespread hourly pricing (Strategic, pg. 7) or that a re-examination based on the appearance of yet-to-be-developed technology (Strategic, pgs. 9-10) occurring in 2007-2009, illustrates the propensity of marketers to advance concepts that could impose significant costs on EDCs without adequate consideration of whether the anticipated benefits to the public would justify such costs.

GAMING MUST BE PREVENTED

The Commission needs to continue its leadership role in the prevention of gaming.  At the beginning of deregulation, the Commission moved not to tolerate or permit gaming.  No valid purpose is served by allowing gaming by customers switching between default service and competitive service.  As to specifics, there are at least five remedies that DSPs should be permitted to employ: seasonal pricing, switching fees, minimum stay requirements, transferable demand charges, and under-collection riders.  


EAPA believes that these five rules deter the abusive practice of returning customers to default service during periods of high wholesale prices.  If gaming occurs, rates go up due to a lack of predictability of the default service load.  While Dominion Retail criticizes these five, as well as other rules, in its comments (Dominion, pgs. 2-3), no explanation is provided as to why gaming protections would not be needed or why the abusive practices that were experienced in the past would not reoccur if existing protections were removed.


Gaming will undermine the DSP process.  For the process to be a success, the Commission must continue its early leadership role and establish anti-gaming rules across the Commonwealth.  As Duquesne noted, there is a relationship between gaming and cost (Duquesne, pgs. 5-6).
EDC AFFILIATES SHOULD BE ELIGIBLE TO PROVIDE POWER FOR MEETING DSP REQUIREMENTS


There are a number of comments offered on the issues surrounding affiliated transactions.  OSBA correctly notes that a generating entity affiliated with one EDC should be permitted to bid and to supply energy to any or all EDCs, including its own affiliate (OSBA, pg. 9).  There has not been any demonstration of abuse, nor has any evidence been offered. 


The answer to any concerns regarding sales by EDC-EGS affiliates can be answered by identifying specific directions for bid, auction, RFP, or whatever process or processes are approved.  If concerns remain, an effective oversight of competitive soliciting would be a perfect role for a third party.

PJM COMMENTS ON DEMAND SIDE MANAGEMENT (“DSM”) PROGRAMS 

MISS THE MARK


In its comments the PJM surmises that if the DSP purchases power in the wholesale market to satisfy DSP loads, it will have an incentive to encourage DSM programs since, PJM presumes, the DSP will have the ability to sell power into wholesale markets at a profit if a DSP customer reduces its demand below an expected level. PJM then argues that the profit from any such sale should flow back to the retail customer engaged in DSM, and makes the incredible suggestion that this would be guaranteed by vesting legal title in energy purchased for, or expected to be purchased for, each retail customer receiving default service with the retail customer. 

It is clear that PJM’s comments, which track its comments submitted during the POLR Roundtable before proposed regulations were drafted, do not recognize (a) the accommodation the Commission has already made in its proposed regulations to permit DSM programs, (b) the significance of the provisions of the AEPA Act, or (c) the dynamics of a default service procurement process.


To the extent a retail customer is able to reduce load below that which would other wise be expected, a DSP would expect to procure less energy, and to the extent such reductions in consumption in the aggregate would affect wholesale prices, default service customers might experience lower prices. The mechanism at the retail level of measuring and verifying such reductions in consumption, associated savings, and rate discounts to be afforded retail customers, is through Commission-approved DSM programs.

Section 54.187(f) of the proposed regulations already provides:

(f) The default service implementation plan shall include rates that correspond to demand side response and demand side management programs available to retail customers in the EDC service territory.


DSM programs are also a “Tier II alternative energy source” under the AEPS Act, and Section 54.187(a)(3) of the proposed regulations provide:

(3) A default service provider shall use an automatic energy adjustment clause, consistent with 66 Pa.C.S. §1307 to recover reasonable costs incurred through compliance with the Alternative Energy Portfolio Standards Act, No. 213 of 2004.

Thus, the Commission’s proposed regulations already provide a mechanism to permit DSM programs that provide discounts to retail customers for reduced usage (presumably reflecting the Commission’s judgment of the benefits to customers resulting from the reduction in use), and a recovery mechanism for the costs associated with DSM used to meet portfolio requirements.  Even if a DSP does not meet its portfolio requirements by using DSM programs, the DSP would still be entitled by statute to recover the full costs of procuring default supply.

Thus, mechanisms already exist to create and develop DSM programs, for retail customers to receive a benefit from their demand side responses, and for DSPs to recover their costs.

The PJM mistakenly assumes that, in the absence of these mechanisms, a DSP would have excess power to sell as a result of DSM programs. This misapprehends the likely nature of default procurement plans. 

If a DSM response is identifiable, it will be considered in supply plans, and a decreased demand will be planned for. The exact amount of power that will be needed for default service, however, will never be known in advance because of such factors as weather, customer migration and other reasons.  If the wholesale supplier takes the supply risk, a DSP would have no power to sell if demand is less than expected. The wholesale supplier may or may not have more power to sell, but it is certainly not guaranteed that any power that it would have to sell would be at a profit, and to the extent there were any profit it would be compensating the wholesale supplier for the customer load risk it assumed.  Potential demand side response would also be built into the wholesale price.

Similarly, if the DSP took the supply risk, it also may or may not have more power to sell, may or may not make a profit from power sales into the wholesale market and, if it did, the profits should be compensation for the supply risk undertaken.  Again, any assumed benefits from DSM programs would most likely be factored into the Generation Rate.

The PJM’s bizarre proposal to provide retail customers with title to energy not consumed is obviously not needed or workable.  No legal mechanism exists to give retail customers “title” to energy they did not consume, and even if such a mechanism were constructed, the agency relationships that would have to be created to enable DSPs to meet system demands would be costly, burdensome, and totally unnecessary.

There are several reasons why PJM’s proposal is flawed.  First, vesting title to the energy which a retail customer uses would require the DSP to acquire more energy than under the manner which Pennsylvania EDCs currently secure energy.  The EDC does not separately contract for energy and capacity for each retail customer.  If they did, meaning the customer had a right to a certain amount of energy and capacity every hour of the year, and did not consume up to that contracted level, the customer could then, ostensibly through some broker or agent, attempt to sell such “unconsumed” energy into the spot market.  While every customer could do this, every customer would have to contract for enough energy and capacity to serve their individual peak load, whenever that peak occurred, and would lose the pricing benefit of the diversity of load that is gained by serving a number of customers, most of whom would experience their individual peaks at different times.  The system coincident peak, for which the DSP must procure energy and capacity, is always lower than the sum of the customers’ non-coincident peak loads, and every customer is a beneficiary of the diversity of load which occurs at the time of the system peak.  Customers would lose that benefit under PJM’s plan.

Second, when the EDC purchases energy for its DSP customers by taking legal title to the energy purchased, it assumes several risks that are part of the DSP generation rate.  The first is supply risk.  Should the energy contracted for not be delivered, the EDC may assume the risk associated with a request for an increase in DSP rates if the replacement power costs are more than the cost of the energy not delivered.  Another risk the EDC assumes which could not be readily transferred to individual customers is the credit risk associated with the supplier.  Finally, the DSP EDC is assuming load following risk if the customer uses more energy than expected due to weather or a change in customer operations.

Third, if the EDC acquires its DSP supplies by purchasing a load following contract, the EDC gains no benefit from a customer’s demand side response.  In this case, such an action may provide benefits to the load following supplier.  Therefore, the EDC cannot be expected to incur the costs associated with developing such a demand side response program and receive no payback.

Fourth, PJM’s proposal falls short because measuring energy not used is complicated and costly.  In order to even begin to develop an estimate of what was not used, a huge investment would be required in infrastructure, including advanced metering, as well as significant information technology development in the area of data collection and billing.  EDCs cannot be expected to absorb these costs.

Finally, PJM’s proposal is flawed because it assumes a customer’s load reduction will always produce a benefit.  If customers have title to a certain amount of load, and reduce load when the LMP is less than the DSP generation rate, then who absorbs the loss if there is excess power to resell?  PJM’s proposal conveniently does not address this situation.

CONCLUSION


The Commission and its staff have undertaken an important task in drafting the proposed default service rules.  The EAPA suggests that the Commission can strengthen the role of the DSP by identifying the processes approved and by authorizing appropriate safeguards against gaming.


The EDCs are the best-suited entity to be the DSP and are entitled by law to the full recovery of their costs resulting from their position as the DSP.   In that role, there is no latitude for regulatory certainty.  Some EDCs have EGS affiliates and some don’t, but there is no showing of abuse to warrant rules overseeing this relationship. 


The Commission needs to continue its vigilance against gaming.  Gaming costs money and inhibits competition and reasonable prices.  The Choice Act works, and it can work even better if the DSP needs are considered together with the AEPS Act. The PJM comments do not reflect a grasp of DSP risks or the AEPS Act and should be discounted. 

Dated:  June 27, 2005
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� There is significant question as to whether the Commission has the legal authority to denote an EGS as a public utility after the Supreme Court’s ruling that the Commission’s designation of all EGSs as public utilities was incorrect as a matter of law.  Finally, in bankruptcy, an EGS will seek to overturn that designation to avoid taxes and other required fees and responsibilities.


� UGI offers some salient legal reasons why an EGS would not wish to be a public utility (UGI, pg. 4-5).


� U.S. Energy Information Statistics for 2005, 2004.
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