BEFORE THE 
PENNSYLVANIA PUBLIC UTILITY COMMISSION

	RULEMAKING RE ELECTRIC DISTRIBUTION COMPANIES’ OBLIGATION TO SERVE RETAIL CUSTOMERS AT THE CONCLUSION OF THE TRANSITION PERIOD PURSUANT TO 66 PA. C.S. §2807(e)(2)
	:

:

:

:

:

:
	DOCKET NO.  L-00040169


REPLY COMMENTS OF THE EXELON COMPANIES

I. INTRODUCTION

On April 27, 2005, PECO Energy Company (“PECO”) and Exelon Generating Company, LLC (“ExGen”) (collectively, the “Exelon Companies”) filed their comments to the Commission’s December 16, 2004 Proposed Rulemaking Order (the “December 16 Order”) at the above-captioned docket.  In their comments, the Exelon Companies expressed their support of the default service regulations published by the Commission, but recommended certain revisions, which, in their view, would clarify and strengthen the proposed rules in a number of important respects.

Hundreds of pages of additional comments were filed by twenty-six other stakeholders, including regulators, incumbent utilities, consumer representatives, wholesale suppliers and retail marketers.  After reviewing the volume of comments received, the Commission, by Secretarial Letter dated May 16, 2005, extended the due date for reply comments to June 27, 2005.  The Exelon Companies submit these reply comments for the Commission’s consideration in accordance with that directive.

II. SUMMARY OF POSITION ON KEY ISSUES

For ease of understanding, we have grouped our responsive comments under four broad headings: the Default Service Paradigm; Definitions and Procedures; Competitive Procurement; and Cost Recovery and Rates.  A summary of our position on key issues is provided below.

A. The Default Service Paradigm

The Exelon Companies fully support the Commission’s proposed “wholesale” default service model.  We believe that the “retail” model espoused by the National Energy Marketers Association (“NEMA”), Direct Energy and Strategic Energy, and the “Texas” model advanced by Reliant Energy would impose new and unnecessary costs and might well generate widespread customer confusion.  We agree that the Commission should have the discretion to replace the incumbent electric distribution company (“EDC”) as the default service provider (“DSP”) under well-defined circumstances, assuming, of course, that the EDC’s fundamental rights to substantive and procedural due process are observed.  We strenuously oppose - - and, indeed, question the Commission’s authority to implement - - any requirement that default service providers auction off a percentage of their retail load if certain market share (i.e., shopping) thresholds are not met (e.g., Competitive Default Service or Market Share Threshold programs).

We submit that generation-related customer care functions, including meter reading and billing, demand side management and universal service, should be the responsibility of the default service provider.  Consequently, if the incumbent EDC is replaced as DSP, either voluntarily or involuntarily, the successor DSP should inherit these obligations and customers should not look to their former DSP, i.e., the incumbent EDC, to serve as a backstop in the event of default.  We also urge the Commission to reject the notion that DSPs should be precluded from proposing, and the Commission estopped from approving, multiple default service products and/or other “competitive” offerings.

B. Definitions And Procedures

As discussed in our earlier comments, the Exelon Companies are convinced that the success of the default service program is dependent, in part, on the use of unambiguous terms, and rules and procedures that are fully understood by all stakeholders.  To that end, we have proposed revisions to certain key terms (e.g., “default service provider,” “prevailing market price”) to add clarity and hopefully eliminate potential confusion.

We do not oppose recommendations that the period for review of initial default service plans be extended from six to nine months, provided that DSPs are given sufficient time to implement those plans.  At the same time, we seek guidance from the Commission as to how default service plans and rates are to be updated and/or refined in subsequent years.  We also request further clarification as to how DSPs will “fully recover all reasonable costs” if and when they must obtain generation outside of the approved competitive procurement process as the result of wholesale generation supply default or an under-subscription in a competitive procurement process.

C. Competitive Procurement

The Exelon Companies support the use of a wholesale competitive procurement process as part of the DSP procurement strategy. Furthermore, we strongly endorse the implementation of a transparent competitive bidding process (as opposed to an indexing system or series of bilateral arrangements) and, of the various models that have been promoted, believe that a reverse descending clock auction, such as that utilized in New Jersey, is best-suited to satisfy the Electric Competition Act’s “prevailing market price” standard.  We therefore urge the Commission to endorse the descending clock auction as its preferred model and to encourage incumbent EDCs, through a collaborative process, to explore the use of such a model on a statewide basis.

The specific terms and conditions of a proposed procurement process, including, by way of example, appropriate forms and credit requirements, should be fleshed out in each DSP’s implementation plan.  Affiliated generation suppliers should be subject to precisely the same rules as everyone else, i.e., neither accorded preferential treatment nor discriminated against.  “Load caps” may be needed depending upon the type of procurement process utilized, but, if adopted, should be reviewed periodically depending upon where they are initially set. We concur with the position, expressed by several parties that qualified bids should be evaluated solely on the basis of price and that “non-price criteria,” to the extent relevant, should be utilized to shape the bidding process.  We also agree with the other parties that the timeliness of Commission review of procurement results is critical and that the use of an independent third party monitor would facilitate the review process.

D. Cost Recovery And Rates

The comments filed to date frame two overarching issues in this area: (1) what costs should be recoverable through default service charges; and (2) how should rates be structured to recover those costs.  As to the first issue, the Exelon Companies believe that the term “all reasonable costs,” as set forth in Section 2807(e)(3) of the Code, should be narrowly construed to encompass only those costs directly or functionally related to the DSP’s statutory obligation - - namely, “to acquire electric energy at prevailing market prices.”  For that reason, we strongly oppose the attempts by some to layer onto default service charges various customer care and other costs that are currently (and properly) recovered through an incumbent EDC’s distribution rates.1
With regard to the structure of rates, the Exelon Companies agree with those parties, which suggest that the proposed DSP Customer Charge be eliminated (at least where the incumbent EDC remains the DSP) and that default service costs be recovered through a fully reconcilable Generation Supply Charge.  We support fixed rates for residential and small commercial customers and concur that hourly pricing should be the default product for larger customers.  We believe, however, that the kW demand threshold for purposes of defining large customers should be increased to 750.  Finally, we concur with those who have expressed concern over the interplay between default service and an EDC’s obligation to comply with the requirements of the Alternative Energy Portfolio Standards (“AEPS”) Act and recommend that AEPS procurement and cost recovery issues be addressed, in the first instance, in the proceeding at Docket No. M-00051865.

III. RESPONSE TO SPECIFIC PROPOSALS

A. Default Service Paradigm

1. Wholesale v. Retail Model

In its December 16 Order, the Commission proposes adoption of the so-called “wholesale” default service model, whereby incumbent EDCs will serve as the DSP in their certificated territories unless and until replaced by the Commission.  In so doing, the Commission acknowledges that certain stakeholders argued in favor of a “retail” model, pursuant to which DSPs would be selected through a competitive process, but rejects that alternative:

[T]he Commission notes that the competitive retail market is still in transition.  Therefore, the Commission opts not to propose a retail POLR model in the current market environment.  Additionally, the framework associated with implementing a retail POLR model requires further review and consideration.

(December 16, Order, p. 9).  Not surprisingly, NEMA and several retail marketers challenge that determination.

The Commission’s endorsement of the wholesale model is consistent with the approach taken throughout the Mid-Atlantic region, including New Jersey, Maryland, the District of Columbia and, most recently, Delaware.  For example, in Re Standard Offer Service, 232 PUR 4th 169 (2004), the District of Columbia Public Service Commission reviewed at length the relative merits of the wholesale and retail models and determined that the former was in the public interest for a number of independent reasons:

The Commission’s obligation is to implement the SOS model that is in the best interest of the District and its ratepayers.  The Commission’s focus is on implementing a process that is efficient, will result in the lowest priced, reliable electricity supply for the District, and that will not tax Commission resources unjustifiably.  With these objectives in mind, the Commission finds that the wholesale SOS model meets the Commission’s goals … (232 PUR 4th at 173).

*                *              *

[S]ince potential bidders are familiar with the wholesale model, the adoption of this model should lead to great participation in the competitive procurement process and the submission of bids that are more reflective of the wholesale market [footnote omitted] (232 PUR 4th at 174).

*                *              *

[B]ecause the wholesale SOS model is compatible with the current rate design, ratepayers will receive the benefits that come from preserving the existing rate structures (232 PUR 4th at 175).

Earlier this year, the Delaware Public Service Commission reached the same conclusion.  In the Matter of the Provision of Standard Offer Supply, Order No. 6598 (March 22, 2005).  Adopting the recommendation of its staff, the Delaware Commission reasoned as follows:

Staff’s conclusion that the wholesale model was preferable to the retail model in Delaware was based on several factors.  First, its feasibility was “inarguable, based on experience in other jurisdictions.”  Id. at 31.  Second, the retail model would either piggyback on DP&L’s existing customer service functions and costs (adding little value), or would duplicate those functions and costs (raising stranded cost issues).  Third, retail SOS providers, like competition retail providers, could cease to serve the load for any number of reasons, requiring the Commission to face the question of back-up capacity to serve the load and carry out the various customer service functions.  Finally, under the wholesale model, the SOS provider would be an entity that has an ongoing business and physical presence in Delaware that is subject to Commission oversight, whereas, under the retail model, the SOS provider may not have such a presence.

*                *              *

After considering all of the parties’ contentions, we believe that the wholesale model is more appropriate at this time for structuring the provision of SOS in DP&L’s service territory after the expiration of the extended transition period, and agree with the comments made by the parties in support of that model.  We particularly believe the wholesale model is well understood and can be implemented building on the knowledge gained from the experience of other states and utilities in the region who have used a wholesale model.  In contrast, there is relatively little experience on which to draw to define, develop and implement all that would be necessary to address if a retail model were to be adopted …  Consequently, we believe that adopting the wholesale model as the structure for the provision of SOS will make the transition to unregulated retail electric service easier for all involved.

The Exelon Companies agree with these observations and, accordingly, urge the Commission to similarly adopt a wholesale model for default service.

2. Market Share Threshold Proposals

Direct Energy (p. 7) favors a full retail model in which an incumbent EDC’s entire load would be bid out to three or more competitive suppliers.  In the alternative, Direct proposes a “pilot program” that would involve the random assignment of 20% of all residential and small commercial customers.  Dominion (pp. 8-10), in contrast, seems willing to accept a wholesale model, but would require EDCs to “allocate” small customers if a pre-set 25% market share threshold (“MST”) (i.e. shopping benchmark) was not met.  These recommendations should be rejected for at least three reasons.

First, the Exelon Companies seriously question whether the Commission has the statutory authority to force an EDC to involuntarily relinquish customers absent a showing that the EDC is failing to meet its default service obligations.  Although short-term customer assignment programs were implemented in PECO’s service territory several years ago, they were the outgrowth of negotiated settlements of PECO’s 1997 electric restructuring proceeding and its 1999 Unicom merger proceeding.  Indeed, even Dominion (p. 9) acknowledges that the Electric Competition Act “did not mandate specific requirements in this regard.” 

Second, while Direct and Dominion portray MST-type programs as an effective way to jumpstart electric competition, the track record of such programs in Pennsylvania belies that characterization.  For example, the winning bidder in PECO’s Competitive Default Service (“CDS”) program, New Power, defaulted on its obligations and exited the Pennsylvania retail market, sending nearly 300,000 customers back to PECO on short notice.  Similarly, six months after being awarded the right to serve over 17,000 of PECO’s small commercial MST customers, U.S. Power & Gas concluded that it was no longer interested in serving these customers.  In fact, Dominion itself was a winning bidder in the MST program, but promptly returned nearly 180,000 customers to PECO as soon as its one-year service commitment expired.

Third, and perhaps most importantly, the notion of randomly assigning customers to third party suppliers runs counter to the fundamental goal of the Electric Competition Act.  The purpose of electric restructuring was to empower customers by giving them the right to choose their electric supplier, not to ensure business for retail electric generation suppliers like Direct and Dominion during favorable market conditions.  If Direct, Dominion or any other EGS has a service worth purchasing, they should have little trouble attracting customers on their own.  That is what competition is all about.

3. The Default Service Provider

The Exelon Companies support the implementation of a wholesale model and the designation of incumbent EDCs as default service providers.  At the same time, we understand why the Commission would wish to reserve the discretion to replace an EDC, either at the request of the EDC or upon the Commission’s own motion.  As previously explained (Exelon Comments, p. 8), we do not oppose those provisions so long as language is added to ensure that affected parties are accorded due process.

The OCA would deny the Commission the authority to replace an EDC as default service provider, contending that an EDC “will always be required to step in as the ‘last resort’ when other entities fail” (p. 13).  UGI echoes that sentiment when it states that an EDC “must stand ready as the ultimate default service provider” (p. 2).  Even though PECO has no intention of relinquishing its role as DSP at this time, we respectfully submit that once an EDC is relieved of those obligations, it cannot be expected to serve as a “standby” source of generation in the event of its successor’s default or to otherwise expose itself to liability should customers’ electricity demands not be met.  Moreover, if an EDC were responsible for backstopping an alternative DSP, its distribution rates would have to be adjusted upward to reflect the additional risks attendant thereto.  

4. The Default Service Product

The Exelon Companies believe that default service should encompass not simply the physical procurement of electricity, but generation-related customer care and universal service.  Since the incumbent EDC is already providing these functions, this only becomes an issue if the EDC is relieved of its default service obligations.  We agree with IECPA (p. 9) that additional guidance is needed as to the assumption of customer care duties by alternative suppliers; we disagree with the OCA (p. 32) that universal service responsibilities should remain entirely with the EDC even if it is replaced as DSP.

We also disagree with those parties that would limit the types of services that a DSP can offer and/or would prohibit it from promoting those services.2  The Electric Competition Act requires that default service providers acquire and make available electricity at prevailing market prices.  It does not mandate a “plain vanilla” default service or preclude DSPs from developing multiple products (66 Pa. C.S. § 2806(h)).

B. Definitions And Procedures

The OCA (Appendix B, p. 16) and OSBA (p. 15) both recommend that the proposed review period for initial default service implementation plans be extended from six months to nine months.  The Exelon Companies do not oppose this suggestion, provided that sufficient time is allowed for post-review implementation.  As noted in our earlier comments (pp. 18-19), we believe that it could take a DSP up to nine months to put the necessary processes and systems in place following Commission approval.  DSPs should therefore be permitted, if they choose, to file their plans with the Commission at least eighteen months prior to their scheduled effectiveness (i.e., nine months for Commission review and nine months for DSP implementation of the approved plan).

We also urge the Commission to develop procedures and appropriate timetables for the conduct of competitive procurements and the setting of default rates in the years subsequent to initial review and approval of the default service implementation plans.  At present, the proposed regulations are silent on what happens after the first year.

C. Competitive Procurement

1. Statewide Process v. Individual DSP Action

The first issue that the Commission needs to confront in this area is whether energy and capacity are to be procured on a statewide or an individual DSP basis.  Here, widely divergent views have been expressed.  Several parties, including PPL, the OSBA, Morgan Stanley and Amerada Hess, endorse the statewide approach.  Others, such as Duquesne, UGI, the EAPA and IECPA, oppose the statewide procurement model and would leave it to the discretion of each DSP to determine how best to obtain needed supply.

The Exelon Companies side with those who favor statewide procurement and, as previously discussed (Exelon Comments, pp. 3-4), believe there may be significant advantages to the use of a reverse descending clock auction process such as that employed in New Jersey.  However, it is unclear to us whether the Commission has the authority to dictate the means by which incumbent EDCs, acting in their role as default service providers, procure wholesale power.  In the same vein, we do not believe that the Commission can lawfully require two or more DSPs to pool their interests and file joint procurement plans (Exelon Comments, pp. 4, 12).3  Notably, while statewide procurement models were adopted in New Jersey and Maryland, they were the result of stakeholder collaboration and settlement, not regulatory fiat.

We fully anticipate that each EDC will file its own procurement plan with the Commission and that may be the only workable approach in the short-term.  However, as we gain more experience with the operation of wholesale power markets, the Commission may wish to revisit this issue and to encourage interested stakeholders to meet and explore the possible implementation of a statewide procurement process.

2. Proposed Procurement Models

Various procurement strategies were identified in the comments filed with the Commission.  Not surprisingly, some favor a New Jersey-style auction, while others prefer an RFP process similar to that utilized in Maryland.  Still others urge “maximum flexibility.”  Duquesne, for example, mentions the possible use of bilateral agreements, benchmarking and market-based index formulae.  The OCA, in turn, proposes a “portfolio management” approach.

As noted previously (Exelon Comments, pp. 3-4), the Exelon Companies believe that the full requirements auction model, as currently in place in New Jersey and under consideration in Illinois, can bring to the procurement process a degree of transparency, objectivity and standardization that the other methods lack. For example, the full requirements auction model is superior to a RFP procurement methodology because it has a higher degree of transparency in the process itself, the final results, and to the suppliers who see round by round prices to inform their bidding behavior.  The auction thus constitutes a market in which suppliers compete in an open process that permits the DSP to obtain the supply needed to serve its customers at the lowest expected market prices. These aspects of the auction process cannot be fully duplicated in a RFP process. The auction process also more easily accommodates multiple products as opposed to a RFP process as the bidders all can see what products are being sold at what current prices and can quickly modify their offerings to arbitrage price differences. As a reminder, multiple products (e.g., contracts of varying durations) help mitigate short-term price volatility.
The Exelon Companies also oppose the OCA’s recommended “portfolio management” model.  We are particularly concerned that, in actual practice, this “model” reverts to a form of Integrated Resource Planning, complete with substantial regulatory intervention and the pursuit of non-market-related societal goals.4 While the Commission may wish to encourage DSPs to acquire a mix of generation, it should not specify that certain percentages of that supply portfolio must be obtained from specific resources or be of a particular contractual duration.5  Indeed, such reliance on centralized command-and-control planning and regulation is what the Electric Competition Act was designed to eliminate.

3. Terms And Conditions

Issues relating to the specific terms and conditions of a DSP’s competitive procurement process have been raised by various alternative suppliers.  For example, several parties ask the Commission to spell out the types of information that must be provided to potential bidders and/or to mandate the use of standardized forms (see, e.g., Amerada Hess, pp. 9-10; MAPSA, pp. 7-8, 12-13; Morgan Stanley, p. 4).  Others request that the Commission impose “bilateral” credit requirements or severely limit participation in the procurement process by a DSP’s affiliated generation supplier (see, e.g., Amerada Hess, pp. 15-16; Constellation, p. 6; Strategic, pp. 30-36).

We believe that most of these details can be addressed more productively during review of individual DSP implementation plans.  However, we offer three general observations at this time.  First, we oppose “bilateral” credit arrangements because, in our view, they are unnecessary and, as concluded by several other state regulatory commissions,6 are likely to drive up the cost of default service.  Second, the Commission should reject any proposal that would impose asymmetrical restrictions on an affiliated supplier’s ability to compete for wholesale sales, such as Strategic’s recommendation that affiliates be forced to submit their bids three days before anyone else (p. 7).  Third, we note that, depending on the type of procurement process adopted, there may be a need to impose limits on the amount or percentage of total default service load that any individual supplier, including an affiliate, should be permitted to provide.  Load caps would be appropriate if, for example, a full requirements descending clock auction is used  because they encourage more diverse supply and help prevent gaming of that highly transparent process. If “load caps” are to be adopted, they should be revisited annually and should be removed at the earliest possible date.

4. Bid Review And Evaluation

The Exelon Companies submit that competitive bids should be evaluated solely on the basis of price and that the “non-price criteria” alluded to by the Commission are more appropriately utilized in the bidder qualification process than the bid evaluation process.  As a corollary, we further believe that the Commission’s principal responsibility should be to ensure that the procurement process is carried out in strict accordance with the DSP’s previously approved implementation plan.  In short, we concur with Morgan Stanley (p. 10) that auction results should be rejected only for “bidder wrongdoing or material auction implementation flaws.”

The OCA (p. 53), on the other hand, suggests that there may be “other reasons” to reject the results of a competitive procurement process.  The OCA would therefore revise proposed §54.188(e) to permit the Commission to reject winning bids if it finds that “the process produced non-competitive results” Id.  We strongly urge the Commission not to adopt this recommendation.  The introduction of uncertainty and significant risk into the procurement process might well force potential suppliers to increase their bid prices or, alternatively, to refrain from participating altogether, both of which could result in higher retail prices.

Of almost equal importance is the timeliness of Commission review and certification.  On this issue, there appears to be a general consensus that the Commission should complete its work within no more than two (Exelon, Constellation, Pike, Morgan Stanley) or three (Allegheny, PPL, EAPA, OSBA) business days of the receipt of the results of the procurement process.  As previously discussed (Exelon Comments, pp. 14-15), we agree and, in contrast to PPL (p. 17), believe that the retention of an independent third party monitor would expedite, not delay, the process.7
D. Cost Recovery And Rates

1. Costs To Be Recovered

The Electric Competition Act states that a DSP “shall acquire electric energy at prevailing market prices … and shall recover fully all reasonable costs” (66 Pa. C.S. §2807(e)(3)).  In draft regulation §54.187(a), the Commission identifies the various categories of costs, in addition to the cost of wholesale power, that it proposes be recovered through default service charges.  Of those, issues have been raised regarding the treatment of (1) customer care costs, (2) transmission costs and (3) the risk/return component.  Also, several alternative suppliers seemingly would expand the list of recoverable costs for the principal purpose of creating “headroom” beneath the default service price and thereby making their own competitive offerings more attractive by comparison.

a. Customer Care Costs

Most parties that weighed in on the subject recommend that customer care costs (e.g., metering and billing) continue to be recovered through distribution rates and that a credit be applied to distribution charges in the event a third party provides those services.  For example, Duquesne (p. 28) suggests that the further unbundling of customer care costs at this time is “unnecessary and injects needless confusion.”  The OCA (p. 19), for its part, argues that the reassignment of costs from distribution rates to default service charges “unreasonably increases the price of generation service” and creates the risk of customers paying twice for the same costs.  In contrast, Dominion (p. 7) encourages the Commission “to consider the inclusion of other volumetrically related items in the ‘Generation Supply Charge’ in order to obtain more accurate rate equalization … .” Strategic (p. 23) would similarly pump up default service rates “to approximate the cost of retail supply services.”8  
The Exelon Companies believe that the focus of this proceeding should be on customer understanding, not results-oriented “rate equalization” or artificial “headroom.”  Surely if someone other than the incumbent EDC provides customer care services, a mechanism will need to be in place to ensure that customers are treated fairly.  However, that can be accomplished through an appropriate adjustment to the EDC’s distribution rates without resorting to a complicated and contentious reallocation of costs.  In fact, PECO quantified and made available such credits as part of the settlement of its 1997 electric restructuring proceeding.

b. Transmission And Ancillary Services

The second category of expense at issue involves transmission and ancillary service costs.  Not surprisingly, PPL, which gained Commission approval of a separate Transmission Service Charge in its recently concluded base rate proceeding, recommends that FERC-approved charges imposed by the PJM be excluded from default service rates (pp. 9-10).  IECPA (pp. 11-14) agrees that transmission costs should not be recovered through a generation charge, but rather should be assessed “in a manner that mirrors PJM’s allocation methodology and bill procedures.”  We have no fundamental disagreement with PPL or IECPA, but believe that EDCs, as part of their implementation plans, should be allowed to present their own recommendations regarding the recovery of transmission and ancillary service costs.

c. Risk/Return Component

Finally, we note that the OCA (pp. 44-45) and OSBA (p. 12) oppose the inclusion in default service rates of any risk or return component.  In particular, they contend that the principal risk factor (i.e., customer migration) will fall on wholesale suppliers and hence will be reflected in their bid prices.  The OCA further asserts that the adoption of a fully reconcilable cost recovery model will eliminate any residual risk to which the DSP is exposed.

We do not believe that this debate can or should be resolved in the context of a generic rulemaking proceeding unless all other components of the default service paradigm are determined.  The nature and magnitude of the risks associated with default service will depend, in part, on the procurement method(s) implemented by the DSP and the cost recovery model approved by the Commission (i.e., reconcilable or non-reconcilable).  A better course, in our judgment, would be for the Commission to address how a DSP should be compensated, by “risk premium” or otherwise, after it has had a chance to fully evaluate the DSP’s implementation plan.

2. Structure Of Rates

The draft regulations anticipate three new rates: a Generation Supply Charge; a Customer Charge; and an Alternative Energy Portfolio Standards (AEPS) Charge.  Major issues that emerge from the comments filed with the Commission include (1) the propriety of the Customer Charge; (2) the demand threshold for large customers; (3) the term (i.e. duration) of fixed price service; (4) seasonal rates; (5) reconciliation of cost recovery; (6) the interplay between this rulemaking and the treatment of AEPS costs; and (7) the need for reasonable switching rules.  As discussed below, issues (5) and (6) have been joined by several parties.

a. Customer Charge

If there is one thing on which most parties seem to agree, it is that the proposed Customer Charge should be eliminated.  Indeed, representatives of various constituencies concur that such a charge is unnecessary and could lead to widespread customer confusion (see, e.g., Allegheny, pp. 8-9; EAPA, pp. 7-9; FirstEnergy, pp. 6-7; PPL, pp. 9-10; OCA, pp. 42-44; Dominion, p. 8).  In our view, the only situation that might trigger the need for a separately-stated Customer Charge would be where the incumbent EDC has been replaced as the DSP and its successor assumes the responsibility for certain customer care functions.

b. Demand Threshold For Large Customers

The Commission must decide where to draw the line between “small” customers, whose default rate would be a fixed price, and “large” customers, whose default rate would be hourly pricing. On this issue, the recommendations of the parties vary significantly.  Allegheny (p. 10), UGI (pp. 15-16) and the EAPA (p. 9) would increase the fixed/hourly threshold from the proposed 500 kW to 1 MW.  While not specifying a particular figure, PPL (pp. 12-13), DEP (pp. 2-3) and Richards (p. 2) also imply that the 500 kW benchmark may be too low.  Predictably, the EGSs would force considerably more customers onto hourly pricing by lowering the 500 kW threshold - - Direct (25 kW)(p. 13); Strategic (25 kW)(p. 11); Dominion (50 kW)(p. 12); Reliant (100 kW)(p. 27); Amerada Hess (200 kW)(p. 3).  The Exelon Companies (p. 17) have taken what we believe to be a reasonable middle ground and have recommended that the line between small and large customers be set at 750 kW.

c. Term (Duration) Of Fixed Price Service

Several alternative suppliers would require fixed price default rates to be continually updated and revised.  For example, Direct (p. 12) argues in favor of “monthly average pricing,” while Amerada Hess (p. 11) would recalculate prices on a quarterly basis.  The Exelon Companies believe that such frequent changes would create substantial uncertainty and deny smaller customers the rate stability that they seek.  We therefore support the Commission’s initial determination, expressed at §54.185(c), that fixed price service shall be offered for a minimum term of one year, with the understanding that the initial term may be structured so as to align with the applicable RTO planning year (see Exelon Comments, p. 11 and Appendix A, p. 10).

d. Seasonal Rates

The definition of fixed price service, set forth in §54.182, anticipates that DSPs may propose seasonally-differentiated rates.  The OCA (pp. 22-24) expresses concern over the potential impact of seasonal rates on the poor and elderly and proposes that all references to seasonal rates be deleted from the regulations.  At the same time, however, the OCA would “grandfather” existing seasonal rates9 and would allow EDCs to propose new seasonal rates - - as an option to average rates - - in their default service implementation plans.  That being the case, we believe that the OCA’s recommended deletion would accomplish little, could later be misconstrued as the Commission staking out a position in opposition to seasonal rates, and should, therefore, be rejected.

e. Reconciliation and AEPS

Virtually all of the incumbent EDCs, including PECO, believe that the Generation Supply Charge should be declared reconcilable or that individual default service providers should have the discretion to propose either a reconcilable or non-reconcilable model (see, e.g., Allegheny, p. 7; Duquesne, pp. 35-36; EAPA, pp. 6-7; Pike, pp. 3-4; PPL, pp. 7-8).  In addition, the OCA (pp. 9-21, 46) has come out in favor of reconciliation, principally because it wishes to incorporate the acquisition of AEPS resources (whose costs are reconcilable by statute) into a DSP’s overall generation procurement activities.  Alternative suppliers, as a general rule, oppose reconciliation (see, e.g., Direct, p. 12; Dominion, p. 5; MAPSA, p. 4).

As noted in our earlier comments (p. 5), the Exelon Companies support the use of a reconcilable model.  We also are sensitive to the potential overlap of this proceeding and ongoing Commission initiatives involving implementation of the AEPS Act at Docket No. M-00051865.  PECO is certainly not prepared to “waive” its right to reconcile the recovery of AEPS costs (assuming that it could), as suggested by the OSBA (p. 14).  At the same time, we are not ready to sign off on the concept of a “blended” rate designed to recover both AEPS and non-AEPS generation costs.  These are critically important issues, potentially implicating hundreds of millions of dollars of future supply costs.  Upon further consideration of this matter, the Exelon Companies recommend that AEPS procurement and cost recovery issues be addressed, in the first instance, by the separately constituted AEPS Working Group at Docket No. M-00051865.

f.
DSR/DSM

The Exelon Companies agree with the OSBA (p. 14) that the Commission should not use the proposed DSP regulations, §54.187(f), to mandate that each EDC make Demand Side Response (DSR) or Demand Side Management (DSM) available.  The Exelon Companies would like to clarify that AEPS does not mandate that DSM/DSR resources be used to meet Tier II requirements. Rather, the EDC has the option to use any of the seven Tier II alternative energy resources enumerated in the AEPS legislation, or any combination of the resources, based on its business strategy. Thus the EDC as DSP could choose to include DSM/DSR programs in its DSP implementation plan if it intended to use DSM/DSR measures.  

Reliant Energy also commented on DSR/DSM programs (p. 31), indicating that DSR/DSM is a competitive service that should be left to competitive EGSs, and not incorporated into the default service structure. The Exelon Companies disagree with this position, noting that AEPS requirements apply to both EDC and EGS (see p. 9 of the AEPS legislation). Thus if the EDC as DSP wishes to offer DSR/DSM programs, they have the option to do so and, as stated above, would include such in its DSP implementation plan. 

The Exelon Companies also question PJM’s “vesting title to energy” proposal and the need for modification to the language in §54.187(f). PJM already has programs in place that effectively provide for DSR. If the proposed language is intended to correct for some perceived problem with the PJM programs then PJM should explain why. 

g.
Seasonal Gaming

Finally, we concur with those parties, which contend that DSPs should be allowed to propose reasonable switching rules (e.g., minimum stays, generation rate adjustments, exit fees) to combat seasonal gaming (see Duquesne, pp. 20-25; PPL, p. 17; UGI, pp. 14-15; EAPA, pp. 10-11).  In this regard, we do not dispute the OSBA’s observation (p. 12) that, absent such rules, the risk of seasonal migration will be built into bid prices by wholesale suppliers.  We disagree, however, with the OSBA’s apparent conclusion - - namely, that EDCs (and presumably the Commission) should therefore be indifferent.  In our view the additional costs associated with seasonal migration should be shouldered by those customers that create those costs, not default service customers taken as a whole.  

E. Proposed Next Steps 

The Exelon Companies again appreciate the opportunity to provide comments to the proposed default service provider rulemaking and to address positions raised by the other parties. We believe that the issues associated with the proposed rulemaking have been discussed to a level of detail over the last year, by all of the parties that allows for the Commission to develop the final regulations. We do not see much value in additional comment periods or in the establishment of working groups, at this time. The proper time for more detailed discussions will be when each DSP files its implementation plan.  

1 	As discussed infra, there may be merit to inclusion of a risk/return component depending upon the procurement and cost recovery models selected.


2 	For example, Reliant (p. 10) would deny a DSP the right to offer more than a single basic service for the earlier of three years or shopping by 30% of the incumbent EDC’s customers.  Constellation (pp. 10-11) would estop DSPs from making available both hourly and fixed rate options to large customers and would ban the marketing of default service.





3	Several other parties, including the OCA (p. 35), the EAPA (pp. 5-6) and UGI (p. 7), similarly oppose this aspect of the proposed regulations.


4 	In describing its proposal during last year’s POLR Roundtables, the OCA stated: “The procurement plan or portfolio should emphasize a diversity of resources, a variety of contract terms, and any other state-mandated or Commission-mandated public policy requirements “ (p. 10).


5 	As a general matter, we believe that procurement terms of less than one year are not optimal and could expose customers and/or DSPs to significant price volatility.


6 	See, e.g., Re Competitive Selection of Electricity Supplier/Standard Offer Service, 2003 Md. PSC LEXIS 48; Re Application of Ohio Edison Co. et al., 2004 Ohio PUC LEXIS 431.


7 	We note in this regard that IECPA (pp. 10-11), Morgan Stanley (p. 9) and Strategic (p. 52) all endorse the use of an independent monitor.


8 	Strategic even envisions monies collected through default service charges being used “for customer education programs, potential funding for advanced metering technology, or a source for all Pennsylvania Sustainable Development Funds” (p. 25).


9 	The OCA cites PECO’s seasonal rates in this regard (p. 23, ftns. 9 and 10).
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