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I.
INTRODUCTION

The Energy Association of Pennsylvania (“EAPA”) hereby submits Reply Comments pursuant to the Alternative Energy Portfolio Standards Act (“AEPS”) Implementation Order entered March 25, 2005 by the Pennsylvania Public Utility Commission (“Commission”).  These Reply Comments respond to a number of issues raised in comments previously submitted by other interested parties in relation to the March 25 AEPS Implementation Order.  EAPA notes that its Reply Comments do address points not raised in the AEPS Implementation Order; but EAPA found it necessary in responding to comments submitted by other parties.  EAPA incorporates by reference its initial Comments filed on May 24, 2005.

II.
ALTERNATIVE ENERGY CREDITS

A number of stakeholders and interested parties raised issues concerning the nature of Alternative Energy Credits (“AEC”) in commenting on the AEPS Implementation Order.  Initially, EAPA and its members note that “the Commission is considering referring the development of the rules for an alternative energy credits trading program to the Working Group.”  See AEPS Implementation Order at p. 13.  Further, the AEPS Implementation Order provides that the referral will likely occur after the Working Group has submitted recommendations on Demand Side Management (“DSM”) and energy efficiency standards. Id. EAPA commends the Commission in taking this measured approach to establish rules relating to AECs.


A number of parties, including the Harrisburg Authority, Pennsylvania Renewable Resources, Associates and the Integrated Waste Service Association chose to provide comments concerning the issue of who holds title to AECs and the associated environmental attributes.  Clearly, the instant AEPS Implementation Order does not address this issue and the Commission purposely indicated that it is contemplating referring the development of rules for an alternative energy credits trading program to the Working Group.  Assumedly, the Working Group would make recommendations, inter alia, concerning the manner credits can be created, accounted for, transferred and retired. See,Section 3(e)(2)(i) of the AEPS.  Additionally, the issue of who owns an AEC and its environmental attributes is currently pending before the Commission. See, Petition for a Declaratory Order Regarding the Ownership of Alternative Energy Credits and any Environmental Attributes Associated with Non-Utility Generation Facilities under Contract to Pennsylvania Electric Company and Metropolitan Edison Company, Docket No. P-00052149 (Pa. P.U.C. filed Feb. 22, 2005).  EAPA and its members believe that the appropriate forum to address this significant issue exists in the above-referenced proceeding as previously established by the Commission. See, Opinion and Order entered on March 25, 2005 by the Commission at Docket No. P-00052149.

A determination regarding ownership of the AECs and their associated environmental attributes impacts rates charged to customers by EAPA’s member companies.  After all, ratepayers ultimately shoulder the cost for power produced and purchased pursuant to long-term purchase power agreements between electric distribution companies (“EDC”) and non-utility generators.  It is those ratepayers, therefore, who should benefit from the AEC and any associated environmental attribute, not a particular non-utility generator or its owners, whether they be private or public entities.


Addressing the concern of Penn Future and the Pennsylvania Environmental Council that the “regulatory market” created by the AEPS may impede the existing “voluntary market” for renewable energy, EAPA contends that the intent of the legislation is to support and strengthen the growing market for renewable energy.  The creation of AECs allows EDCs and electric generation suppliers (“EGS”) to track  purchases of renewable energy by retail customers so as to meet the statutory obligation.  Every ratepayer will not necessarily choose to purchase renewable energy. The Legislature recognized this fact and provided that the EDC and EGS meet the statutory requirement if a certain percentage of total sales is from renewable energy.  Further, some customers have decided for business, public policy, stewardship or other reasons to acquire energy supplies that contain higher levels of renewable resources than the threshold levels established under the AEPS.  The AEPS does not address voluntary renewable sales requirements above and beyond competitive supplier requirements.  The AEPS is a portfolio requirement and not a product requirement.  EDCs and EGSs should be given the opportunity to develop their sales in a manner wherein they meet portfolio requirements and encourage the continued development of renewable energy sources.  


EAPA and its members endorse a number of comments and concepts dealing with AECs which were addressed by the Pennsylvania Department of Environmental Protection (“DEP”) and the Office of Small Business Advocate (“OSBA”).  


Both EAPA and DEP suggest a modification to the AEPS Implementation Order to clarify that AECs banked during the exemption period may be used as credits towards compliance for a full two years following an individual EDC’s emergence from the cost recovery period.  The initial EAPA comments submitted to the AEPS Implementation Order address this issue and suggest that the EDCs should be permitted to petition the Commission for alternative reporting periods in order to use the AECs banked during the exemption period for a full two years.  Specifically, Subsection 3(e)(7) of the AEPS states that such credits are available for compliance “for no more than two reporting years following the conclusion of the cost recovery period.”


In the AEPS Implementation Order, the Commission uses an example of an EDC whose cost recovery period ends of December 31, 2010 to illustrate the Commission’s interpretation that credits banked during the cost recovery period can be used only for compliance purposes during two reporting periods.  While the Commission’s initial interpretation may be consistent with the statute, it has the effect of limiting the number of banked credits that can be used to a number necessary to achieve compliance for only 17 months of sales following the cost recovery period, rather than the larger number of credits that would be necessary to achieve compliance for a full 24 months of sales.  EDCs should be afforded the ability to use banked credits for a full two-year period after coming out of the “cost recovery period” consistent with language of the AEPS.  See Section 3(e)(7).  EAPA believes that such interpretation is consistent with the intent of the Legislature to encourage the development of alternative energy resources.


Moreover, EAPA concurs with DEP’s request that the Commission clarify language in the AEPS Implementation Order to provide that EDCs and EGSs may bank any and all AECs earned during the exemption period.  See Section 3(e)(7) of the AEPS.


To the extent relevant in the context of the AEPS Implementation Order, EAPA and its members further agree with OSBA that it is reasonable to infer that, in enacting the AEPS, the Legislature intended that generation of electricity from any itemized source identified in Section 2 of the AEPS, counts towards compliance whether or not such generating facility was in place on the effective date or entered service thereafter.  To conclude otherwise would result in less development of renewable energy, not more, as encouraged by the AEPS.


Additionally, EAPA maintains, as did OSBA, that Section 3(e)(7) of the AEPS applies only to the banking of credits during the cost recovery period of a particular EDC.  Following the expiration of the rate cap period, the entire production of electricity from renewable sources is eligible to be counted towards compliance under the AEPS contrary to comments submitted by the Energy Coordinating Agency.

III.
PENNSYLVANIA SUSTAINABLE ENERGY BOARD (“PASEB”)


The AEPS Implementation Order provides at paragraph 3 “[t]hat the Pennsylvania Sustainable Energy Board shall meet and examine how Act 213 should be implemented regarding the receipt of alternative compliance payments and their disbursement to the regional sustainable energy funds.”


Contrary to other comments, EAPA and its members maintain that the AEPS does not vest the PASEB with authority to mandate the manner in which the regional sustainable energy funds administer projects.  The Commission established PASEB to provide oversight, guidance and technical assistance to the regional sustainable energy boards.  The PASEB promotes greater uniformity of the business processes within each regional fund.  While the enactment of the AEPS resulted in designating PASEB the recipient of all alternative compliance payments made pursuant to subsection 3(g) of the AEPS, the funding of specific projects remains a function of the regional sustainable energy fund.


EAPA agrees that bylaws should be developed by PASEB establishing appropriate audit procedures and that parties be given a chance to comment on the revised bylaws.

IV.
CONCLUSION     


As stated in its initial comments, the EAPA supports the Commission’s efforts through the AEPS Implementation Order to identify and address the diverse issues presented by this statute.


In addition to its earlier comments, EAPA agrees with the Commission that issues relating to the ownership of AECs or to the manner in which AECs are to be created, accounted for, transferred and retired are not to be determined in the instant AEPS Implementation Order.


Finally, the regional sustainable energy funds, not the statewide board, should determine which projects are funded following allocation of compliance payments by PASEB.
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