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Pennsylvania Renewable Resources, Associates (“PRRA”), is pleased to submit these comments in response to the Commission’s Order of March 25, 2005, which invited comments by interested parties on issues related to the implementation of Act 213 of 2004, the Pennsylvania Alternative Energy Portfolio Standards Act (“Act 213”).

PRRA owns and operates the Conemaugh Hydroelectric Plant (the “Conemaugh Plant”) in Indiana County, Pennsylvania.  The Conemaugh Plant is a non-utility generator (“NUG”) with a nameplate capacity of 15 megawatts.  The Conemaugh Plant qualifies as an alternative energy source under Section 2 of Act 213, and is certified by the Federal Energy Regulatory Commission (“FERC”) as a qualifying facility (“QF”) under FERC regulations.  PRRA has a long-term power purchase agreement (“PPA”) with Pennsylvania Electric Company (“Penelec”), entered into pursuant to the Public Utility Regulatory Policies Act of 1978 (“PURPA”).  Pursuant to the PPA, Penelec, an electric distribution company (“EDC”), has agreed to purchase all of the electrical output of PRRA’s Conemaugh Plant.
These comments will primarily address three issues:  (1) the benefits of hydroelectric plants; (2) the need for the rules developed in this proceeding to reflect the value of hydropower as an alternative energy source; and (3) to the extent this Commission might decide that it has jurisdiction to address the issue of ownership of alternative energy credits (“AECs”) and environmental attributes that QFs such as the Conemaugh Plant will be able to sell to EDCs pursuant to PPAs entered into pursuant to PURPA (an issue in dispute in other proceedings pending before this Commission
), the need for the rules to recognize that the QF (not the EDC) holds title to the AECs and environmental attributes, unless the PPA provides otherwise.

1.
The Commission’s Rules Must Encourage the Development of Hydropower, a Valuable Alternative Energy Source
The rules developed in this proceeding must recognize and reflect the value of hydroelectric facilities, which have substantial environmental and social benefits.  As explained further below, hydropower is an abundant, emissions-free, renewable, reliable, and low-cost energy source that serves our national environment and energy policy objectives.  Hydropower’s fuel — water — is essentially infinite and is not depleted in the production of energy.  This helps to preserve our nation’s independence from supply disruptions overseas.  And, as a source of energy, hydropower excels at preserving the stability and reliability of the electrical grid due to its unique operating characteristics.
Hydropower contributes between 8 and 12 percent of U.S. electrical generation, or enough electricity to supply the nearly 35 million residential customers in Pennsylvania, California, New York, Ohio and Texas.  The total U.S. hydroelectric capacity, including pumped storage projects, is 103.8 GW.  There are 2,162 non-federal, licensed conventional hydroelectric sites in the U.S. (excluding pumped storage), with a total capacity of 40.0 GW.  The federal government owns another 165 sites (excluding pumped storage), with a total capacity of 38.2 GW.  In fact, hydropower accounts for 80 percent of the nation’s total renewable electricity generation, making it the nation’s leading renewable energy source.

In addition, hydropower has huge potential for growth with little or no environmental harm to either our air or water resources, by adding generation to existing non-hydroelectric dams.  Indeed, of the 75,187 existing significant dams in the United States, less than 3 percent are used for hydroelectric generation.

With zero air-emissions, hydroelectric facilities help in the fight for cleaner air.  In 1999, use of hydropower prevented the release of 77 million metric tons of carbon equivalent into the atmosphere.  Without hydropower, the United States would have to burn an additional 121 million tons of coal, plus 27 million barrels of oil, and 741 billion cubic feet of natural gas.  The burning of these fossil fuels would release enough carbon dioxide to equal the annual exhaust of 62.2 million passenger cars, approximately half the cars on American roads.  In 1999 hydroelectric facilities further prevented the release of 1.6 million tons of sulfur dioxide and 1 million tons of nitrogen oxide, both of which are key ingredients in acid rain.  In addition, hydroelectric projects can enhance wetlands and support healthy fisheries.  Wildlife preserves can be created around reservoirs, which in some cases, provide stable habitats for endangered or threatened species.
Hydroelectric plants are also an answer to the ever present challenge of improving electricity reliability.  Today’s hydropower turbines are exceedingly efficient, and can convert 90 percent of available energy into electricity.  Hydropower also provides operational flexibility (its unique ability to change output quickly), which is highly valued in a competitive market.  Also, its unique voltage control, load-following and peaking capabilities help maintain the stability of the electric grid, ensuring economic growth and a high quality of life.  Moreover, hydroelectricity enhances our national security.  Water from rivers is a purely domestic resource that is not subject to disruptions from foreign suppliers, production strikes or transportation issues.
Accordingly, it is critical for this Commission to develop rules under Act 213 that encourage the construction and development of these potent tools for energy portfolio diversity, electric reliability, environmental protection and economic development.

2.
Generator Ownership of Alternative Energy Credits

Among the issues addressed in the Commission’s March 25, 2005 Order are various aspects of the AEC program.  While the March 25, 2005 Order did not specifically raise the question of who holds title to the AECs and environmental attributes created by QFs, the parties recognize that the answer is critical to the implementation of Act 213.  Thus, some parties have already filed comments in this proceeding which deal with the ownership of AECs.
  Accordingly, PRRA is grateful to be acknowledged by the Commission with respect to this issue.

As an initial matter, the FERC has already ruled that PPAs entered into pursuant to PURPA do not convey title to AECs to the contracting EDC, absent an express provision in the PPA to the contrary.
  The FERC further ruled that the only way for the sale of energy at wholesale to automatically transfer AECs to an EDC is under state law, not PURPA.
  PRRA respectfully submits that the rules developed in this proceeding should in no way deal with or impact the question as to which party to a PPA holds title to the AECs.  Alternatively, the rules developed in this proceeding should establish that AEC ownership is vested in the owner of the generator that “creates” those AECs, unless there is clear contractual language to the contrary — language drafted in clear contemplation of Act 213 or after Act 213’s passage.  Absent such a regulation, under Pennsylvania law, the question of which party to an existing or future PPA owns the AECs is a contractual issue which lies within the exclusive subject matter jurisdiction of civil courts.

Notwithstanding an egregious violation of long-standing contract principles and the well-established avoided cost constraints imposed by PURPA, if Pennsylvania state law were to give the Commission subject matter jurisdiction to decide this question, i.e., to require hydroelectric facilities to transfer their AECs and environmental attributes to EDCs, sound public policy requires that hydroelectric facilities retain title to the AECs and environmental attributes unless the PPA states otherwise.  As explained above, hydroelectric facilities have tremendous environmental and social benefits, and the Commission should encourage their construction.  One important way to encourage the construction of a QF using an alternative energy source, instead of a different technology that uses fossil fuels, is to allow the QF to keep the AECs and environmental attributes as incentives.  To do otherwise is to remove a powerful incentive for the construction and development of these plants.

Further, any benefits consumers might realize if the AECs were transferred to the EDCs are purely speculative.  While taking AECs from QFs and transferring them to the EDCs would allow EDCs to comply with Act 213 at a reduced cost, the EDCs would not necessarily share those savings with their ratepayers.  Such a “windfall” could arguably go to private shareholders.

3.
Conclusion
Accordingly, the Commission should adopt rules that reflect the environmental value of hydroelectric facilities like the Conemaugh Plant.  A key incentive for the production of clean energy from alternative energy sources like hydropower is to allow PRRA to receive the benefits of the clean energy technology it deploys, not by siphoning off those benefits as if the alternative energy qualities of the energy and capacity produced by PRRA’s Conemaugh Plant were an immaterial byproduct.
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� See, e.g., Petition for a Declaratory Order Regarding the Ownership of Alternative Energy Credits and any Environmental Attributes associated with Non-Utility Generation Facilities under Contract to Pennsylvania Electric Company and Metropolitan Edison Company, Docket No. P-00052149 (Pa. P.U.C. filed Feb. 22, 2005).


� For instance, the Comments of PPL Electric Utilities Corporation, filed on May 13, 2005, said with respect to energy efficiency and demand side management measures, “[o]ne fundamental principle reflected in the market should be allocation of credits under the Act to the entity that incurs the cost of producing those credits.  In the case of “green” tariff rate reductions, that entity would be the EDC.”
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