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The Harrisburg Authority (“Authority”) is pleased to submit these comments in response to the Commission’s Order of March 25, 2005, which invited comments by interested parties on issues related to the implementation of Act 213 of 2004, the Pennsylvania Alternative Energy Portfolio Standards Act (“Act 213”).

The Authority is a public authority which owns and operates an existing Municipal Waste Combustion facility (“MWC”) in Harrisburg, Pennsylvania.  The MWC, a waste-to-energy facility which converts waste to steam and electricity, is a non-utility generator (“NUG”).  Pursuant to a retrofit project, the MWC’s output will increase from approximately 16 to 24.75 megawatts of gross capacity.  The MWC qualifies as a Tier II alternative energy source under Section 2 of Act 213, and is certified by the Federal Energy Regulatory Commission (“FERC”) as a qualifying facility (“QF”) under FERC regulations.  The MWC sells electricity to PPL Electric Utilities Corporation (“PPL”), an electric distribution company (“EDC”), pursuant to a long-term purchase power agreement (“PPA”) entered into pursuant to the Public Utility Regulatory Policies Act of 1978 (“PURPA”).
These comments will primarily address three issues:  (1) the benefits of waste-to-energy plants; (2) the need for the rules developed in this proceeding to reflect the value of waste-to-energy as an alternative energy source; and (3) to the extent this Commission might decide that it has jurisdiction to address the issue of ownership of alternative energy credits (“AECs”) and environmental attributes that QFs such as the Authority’s MWC will be able to sell to EDCs pursuant to PPAs entered into pursuant to PURPA (an issue in dispute in other proceedings pending before this Commission
), the need for the rules to recognize that the QF (not the EDC) holds title to the AECs and environmental attributes, unless the PPA provides otherwise.

1.
The Commission’s Rules Must Encourage the Development of Waste-to-Energy, a Valuable Alternative Energy Source
The rules developed in this proceeding must recognize and reflect the value of waste-to-energy facilities, which have substantial environmental and social benefits.  As explained further below, waste-to-energy facilities produce clean, renewable energy through the combustion of municipal solid waste in specially designed power plants, which are equipped with the most modern pollution control equipment to clean emissions.  They promote energy diversity while helping meet the challenge of trash disposal by removing substantial tonnage from landfills.  Waste-to-energy reduces trash volume by up to 90%, and the remaining ash residue is regularly tested and consistently tests non-hazardous under United States Environmental Protection Agency (“EPA”) standards, allowing reuse or disposal of the ash in landfills.

There are 89 waste-to-energy plants operating in 27 states.  These plants manage about 13% of America’s trash, approximately 95,000 tons per day.  Waste-to-energy facilities generate about 2,500 MW of electricity to meet the power needs of nearly 2.3 million homes, and the facilities serve the trash disposal needs of more than 36 million people.  The $10 billion waste-to-energy industry employs more than 6,000 American workers with annual wages in excess of $400 million.
America’s waste-to-energy facilities meet some of the most stringent environmental standards in the world and use the most advanced emissions control equipment available.  The EPA has recognized that America’s waste-to-energy plants produce dramatic decreases in air emissions.  In fact, in a February 14, 2003 letter to the Integrated Waste Services Association, a national trade group representing the public and private sectors of the waste-to-energy industry, the EPA noted that waste-to-energy plants provide “a clean, reliable, renewable source of energy,” and that they generate substantial electricity “with less environmental impact than almost any other source of electricity.”  A copy of the February 14, 2003 letter is attached.

Each year the use of waste-to-energy technology prevents the release of 33 million metric tons of carbon dioxide, a greenhouse gas, which would otherwise be released into the atmosphere, as well as 40 million metric tons of greenhouse gases in the form of carbon dioxide equivalents.  Since waste-to-energy produces electricity, it reduces the release of carbon dioxide that would be emitted from generating electricity from fossil fuels such as coal or oil.  A detailed project analysis of a 1500 ton-per-day waste-to-energy facility in the northeast determined that the one plant’s operations avoided about 270,000 tons of carbon dioxide equivalent emissions per year.
Each year America’s waste-to-energy facilities also prevent the release of nearly 24,000 tons of nitrogen oxides and 2.6 million tons of volatile organic compounds.  In addition, by providing an alternative to disposal in landfills, waste-to-energy plants prevent the release of methane, a potent greenhouse gas that is emitted by trash decomposing in landfills.  Further, EPA data demonstrate that dioxin emissions have decreased by more than 99% in the past ten years, and represent less than one-half of one percent of the national dioxin inventory.  And, mercury emissions have declined by more than 95%, and now represent two percent of the national inventory of man-made mercury emissions.
The waste-to-energy industry achieved these excellent results through a substantial investment of money and effort.  In 2000, after spending over $1 billion on upgrades, waste-to-energy facilities demonstrated through stack testing that they achieved compliance with new Clean Air Act pollution control standards for municipal waste combustors.
Further, waste-to-energy facilities can and do promote recycling by the separation of recyclables at the front end prior to combustion, and after combustion by the recycling of among other things, the metals that remain.  Communities served by these facilities recycle an average of 35% of their trash as compared with the national recycling rate of 30%.  Waste-to-energy annually removes for recycling nearly 700,000 tons of ferrous metals and more than three million tons of glass, metal, plastics, batteries, ash and yard waste at recycling centers located on site.
Waste-to-energy facilities greatly reduce trash volume as well.  The ash residue represents as little as 10% by volume of the original trash.  The ash is tested in accordance with strict state and federal leaching tests and is consistently shown to be safe for Subtitle D landfill disposal and reuse.  Ash makes good cover in landfills because its high pH levels can reduce the normal acidity of municipal waste landfills, reducing the concentration of contaminants in the leachate.
Waste-to-energy plants are also an answer to the ever present challenge of improving electricity reliability.  They supply power 365 days a year, 24 hours a day.  The facilities average greater than 90% availability of installed capacity.  Waste-to-energy plants generally operate in or near an urban area, easing transmission to the customer.  Waste-to-energy power is sold as “base load” electricity.  There is a constant need for trash disposal, and an equally constant, steady, and reliable energy generation.
Accordingly, it is critical for this Commission to develop rules under Act 213 that encourage the construction and development of these potent tools for energy portfolio diversity, electric reliability, environmental protection and economic development.

2.
Generator Ownership of Alternative Energy Credits

Among the issues addressed in the Commission’s March 25, 2005 Order are various aspects of the AEC program.  While the March 25, 2005 Order did not specifically raise the question of who holds title to the AECs and environmental attributes created by QFs, the parties recognize that the answer is critical to the implementation of Act 213.  Thus, some parties have already filed comments in this proceeding which deal with the ownership of AECs.
  Accordingly, the Authority is grateful to be acknowledged by the Commission with respect to this issue.

As an initial matter, the FERC has already ruled that PPAs entered into pursuant to PURPA do not convey title to AECs to the contracting EDC, absent an express provision in the PPA to the contrary.
  The FERC further ruled that the only way for the sale of energy at wholesale to automatically transfer AECs to an EDC is under state law, not PURPA.
  The Authority respectfully submits that the rules developed in this proceeding should in no way deal with or impact the question as to which party to a PPA holds title to the AECs.  Alternatively, the rules developed in this proceeding should establish that AEC ownership is vested in the owner of the generator that “creates” those AECs, unless there is clear contractual language to the contrary — language drafted in clear contemplation of Act 213 or after Act 213’s passage.  Absent such a regulation, under Pennsylvania law, the question of which party to an existing or future PPA owns the AECs is a contractual issue which lies within the exclusive subject matter jurisdiction of civil courts.

Notwithstanding an egregious violation of long-standing contract principles and the well-established avoided cost constraints imposed by PURPA, if Pennsylvania state law were to give the Commission subject matter jurisdiction to decide this question, i.e., to require waste-to-energy facilities to transfer their AECs and environmental attributes to EDCs, sound public policy requires that waste-to-energy facilities retain title to the AECs and environmental attributes unless the PPA states otherwise.  As explained above, waste-to-energy facilities have tremendous environmental and social benefits, and the Commission should encourage their construction.  One important way to encourage the construction of a QF using an alternative energy source, instead of a different technology that uses fossil fuels, is to allow the QF to keep the AECs and environmental attributes as incentives.  To do otherwise is to remove a powerful incentive for the ongoing operation of these plants.

Further, since the Authority is a local government entity, allowing waste-to-energy facilities like the Authority’s MWC to keep the AECs and environmental attributes will provide substantial benefits to The Harrisburg Authority and the City of Harrisburg.  These arguably “public funds” should not be siphoned off to enrich an EDC’s private shareholders.  Indeed, any benefits consumers might realize if the AECs were transferred to the EDCs are purely speculative.  While taking AECs from QFs and transferring them to the EDCs would allow EDCs to comply with Act 213 at a reduced cost, the EDCs would not necessarily share those savings with their ratepayers.  Such a “windfall” could arguably go to shareholders.

3.
Conclusion
Accordingly, the Commission should adopt rules that reflect the environmental value of waste-to-energy facilities.  A key incentive for the production of clean energy from alternative energy sources like waste-to-energy is to allow waste-to-energy facilities like the Authority’s MWC to receive the benefits of the clean energy technology they deploy, not by siphoning off those benefits as if the alternative energy qualities of the energy and capacity produced by waste-to-energy were an immaterial byproduct.
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