April 27, 2005

VIA EXPRESS MAIL

James J. McNulty, Secretary

Pennsylvania Public Utility Commission

Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120


Re: Rulemaking Re Electric Distribution Companies’ Obligation to


       Serve Retail Customers at the Conclusion of the Transition Period


       Pursuant To 66 Pa.C.S. §2807(e)(2), Docket No. L-00040169

Dear Secretary McNulty:


Enclosed for filing, please find an original and fifteen copies of the Comments of UGI Utilities, Inc. – Electric Division (“UGI”). Copies of these comments have also been e-mailed to Shane Rooney and Cyndi Page at srooney@state.pa.us and cypage@state.pa.us.

Should you have any comments concerning this filing, please feel free to contact me.







Very truly yours,







Mark C. Morrow







Counsel for UGI Utilities, Inc. –







Electric Division
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UGI Utilities, Inc. – Electric Division (“UGI”) appreciates this opportunity to submit comments in response to the Commission’s Proposed Rulemaking Order entered on December 16, 2004. UGI comments are meant to supplement the comments filed by the Energy Association of Pennsylvania (“EAP”) at this docket.

I. THE COMMISSION IS TO BE

COMMENDED FOR ACKNOWLEDGING 

THAT IT SHOULD GIVE PREFERENCE TO 

MARKET, RATHER THAN ADMINISTRATIVE,

SOLUTIONS


UGI appreciates the Commission’s respect for the General Assembly’s conclusion in 66 Pa.C.S. §2802(5) that “[c]ompetitive market forces are more effective than economic regulation in controlling the cost of generating electricity”, and the Commission’s goal of pursuing “a POLR service model that avoids administrative determinations and gives preference to market solutions.” By giving preference to market solutions where permitted under the Public Utility Code, the Commission will both honor the intentions of the General Assembly and remove or minimize the costs and complexities that would otherwise be associated with an administrative determination of default service prices.
II. THE INCUMBENT EDC SHOULD BE

DESIGNATED AS THE DEFAULT SERVICE 
PROVIDER UNLESS IT REQUESTS TO
BE RELIEVED OF THIS RESPONSIBILITY

In Section 54.183 of the proposed regulations, the Commission has properly (1) designated the incumbent electric distribution company (“EDC”) as the initial default service provider and (2) established a mechanism for an EDC to petition to be relieved of this responsibility. The Commission has also provided, however, that “the Commission may propose through its own motion that an EDC be relieved from the default service obligation.” See 52 Pa.Code §54.183(b). UGI believes this reservation of discretion is too broad and counterproductive.

EDCs are uniquely qualified to be default service providers within their distribution service territories because:

· EDCs already perform this task, and have integrated this responsibility into their operations and information systems.

· As a result of their need to protect their substantial distribution investment, and the public’s need for reliable continuous service, EDCs are the de facto ultimate default service providers even if alternate default service providers are authorized by the Commission. 
· To maintain reliable continuous service, EDCs must stand ready as the ultimate default service provider in the event an alternative default service provider is selected and defaults. Since human and other capital is needed to perform this service, electric service customers would ultimately pay for duplicate services if an entity other than the incumbent EDC is selected as the default service provider. 
By reserving the right, on its motion, to remove this responsibility from an incumbent EDC, however, the Commission will be causing a number of perhaps unintended negative consequences without any offsetting benefits.  


First, the Commission’s reservation will create greater uncertainty for investors, wholesale power suppliers to EDCs providing default service, EDC employees engaged in the task of providing default service, and customers. This uncertainty will almost certainly lead to increased costs that would not benefit EDCs or their customers.

 
For example, investors could perceive an added level of regulatory risk if there is perpetual uncertainty as to whether default service obligations might be withdrawn from an incumbent EDC and placed with an unrelated entity that has no direct or indirect financial interest in the distribution system. Moreover, investors might not have confidence in the ability of a regulatory process to establish an adequate and commercially reasonable levels of financial security to ensure there would not be adverse financial consequences from an alternate default service provider’s failure to perform. While UGI recognizes that the Commission has attempted to reduce the risks associated with an alternate service provider default by proposing to require any such provider to be certificated as a public utility, ultimately this requirement would not provide any real protection in the event of an insolvency or bankruptcy of the alternate default service provider.


Another unintended consequence could be an increased risk premiums built into the prices offered by wholesale electric generation suppliers supplying power to EDCs for default service loads. Potential wholesale suppliers bidding to serve default loads will already have to add a risk premium to reflect potential customer migrations from default service, and an additional risk premium would presumably have to be added if default service obligations could be withdrawn by the Commission without cause.


Additional costs could also be incurred to attract and retain employees to perform default service functions, given the potential of an unplanned withdrawal of default service obligations.

Customer confusion would also almost certainly result from the establishment of an alternate default service provider. The related costs of educating customers and fielding customer inquiries would also add to the costs associated with the selection of an alternate default service provider.


Conversely, there would be few, if any, offsetting benefits to the public that would result from the reservation of the ability to withdraw default service obligations unilaterally.

Electric customers are clearly not clamoring for alternate default service providers. All of the customers of jurisdictional EDCs in Pennsylvania already have the ability to procure their electric generation supplies from licensed electric generation suppliers, and the vast majority, even in the service territories of EDCs, such as UGI, that have completed the transition process, elect to receive generation service from their EDC. 

Moreover, while certain electric generation supplier (“EGS”) advocates may have argued for the establishment of competitive default service providers, perhaps viewing this as a vehicle to acquire substantial customer loads at a relatively low-cost, there will almost certainly no interest among EGSs in becoming, as the proposed regulations would require, a certificated public utility. Certification would subject EGSs to substantial additional costs, including the costs of regulatory assessments under 66 Pa.C.S. §510. Certification could also make EGS and their affiliates subject to the provisions of the Public Utility Holding Company Act, 15 U.S.C. §§79-79z-6 and 18. 

Considering the costs of reserving this discretion, and the lack of any corresponding benefits, UGI believes the Commission should amend Section 54.183(b) of its proposed regulations as follows:

(b) An EDC may petition the Commission to be relieved from the default service obligation, and the Commission may approve such a request if it is in the public interest. The Commission may, on its own motion, relieve an EDC of its default service obligation only if, after notice and hearing, it determines the EDC is not proving adequate, efficient and safe default service without unreasonable interruptions or delay.

Alternatively, if the Commission retains the discretion, on its own motion, to relieve an  incumbent EDC of its default service obligations without cause, it should amend Section 54.183(b) of its proposed regulations as follows:

(b) An EDC may petition the Commission to be relieved from the default service obligation, and the Commission may approve such a request if it is in the public interest. The Commission may also, on its own motion, relieve an EDC of its default service obligation if, after notice and hearing, it determines that this action is in the public interest and it selects an alternate default service provider in accordance with the provisions of subsection (c). To minimize the creation of stranded default service supply costs, the Commission shall provide the incumbent EDC with as much advanced notice of its planned actions as possible, and shall ensure that the establishment of an alternate default service provider does not create stranded default service supply costs that are not recovered by the incumbent EDC on a full and current basis.

III. THE COMMISSION HAS APPROPRIATELY

PROVIDED FOR THE SUBMISSION OF
INDIVIDUAL IMPLEMENTATION PLANS


UGI commends the Commission for deciding “that each default service provider should have the option of proposing a default service implementation plan best suited to its service territory.”  Proposed Rulemaking Order, p. 10. As testimony submitted during the Commission’s POLR Roundtable proceeding indicated:

· Slightly more than 650,000 customers are currently being served by EDC’s that are no longer subject to restructuring settlement rate caps, and these customers are spread among five geographically dispersed EDCs, including four smaller EDCs collectively serving less than 78,000 customers.
· Approximately eighty-six percent (86%) of Pennsylvania electric consumers will still be receiving POLR service subject to statutory generation rate cap through 2008, and approximately seventy percent (70%) will be receiving default service subject to a statutory generation rate caps through 2009
.
· The Commonwealth is served by a number of both small and large EDCs that are located in at least three different RTO control areas.

· Some of the EDCs serving the Commonwealth have historically been associated with tight power pools and others have not, and transmission constraints and access varies across the Commonwealth.
These and other factors suggest that a “one size fits all” approach is not the best policy for the Commonwealth, and the Commission has wisely given default service providers the opportunity to submit default service plans for the Commission’s consideration that are tailored to their individual circumstances. 

IV. THE COMMISSION SHOULD NOT

RETAIN THE DISCRETION TO UNILATERALLY
DIRECT DEFAULT SERVICE PROVIDERS

TO FILE MULTI-SERVICE TERRITORY

DEFAULT SERVICE IMPLEMENTATION PLANS


In Section 54.185(e) of the proposed regulations the Commission has retained the right to direct default service providers to file a multi-service territory default service implementation plan. 

While it is appropriate to give default service providers the option of proposing a multi-service territory default service implementation plan,, and for the Commission to approve such a proposal, it is not appropriate for the Commission to unilaterally require such plans.. 
The Commission should recognize that it or others may not be aware of all relevant engineering and technical factors that could make a multi-service territory procurement process produce less than optimal results and, to the extent it retains the power to make unilateral decisions concerning statewide or multi-service territory procurement processes, it is creating all of the negative consequences for EDCs, EDC suppliers and customers discussed in Section II above. The Commission should also recognize that the statewide and multi-service territory procurement processes established in New Jersey and Maryland were developed in cooperation with affected EDCs. UGI accordingly believes that Section 54.185(e) of the proposed regulations be amended to read as follows:
(e) Default service providers may file a joint default service plan covering some or all of the service territories served by them, and the Commission may approve such a plan when it is in the public interest.
V. THE COMMISSION SHOULD PERMIT

ADDITIONAL FLEXIBILITY FOR DEFAULT 

SERVICE PROCUREMENT PLANS

Section 54.185(d) of the proposed regulations specifies that a default service provider should submit “a fair, transparent and non-discriminatory competitive procurement process consistent with §54.186 for the acquisition of sufficient electric generation supply, at prevailing market prices . . . .” Section 54.186 of the proposed regulations, in turn, specifies standards that would primarily be applicable to RFP or auction processes. 


While UGI fully supports the wholesale procurement model for default service, given the still developing nature of the wholesale electric markets, the uncertainties concerning future trends in energy policy, distortions in wholesale markets that might be created by the timing or size of competitive procurement processes, potential future exercises of market power and the fact the proposed default service regulations might not be applied in many service territories until well into the future, the Commission should permit more flexibility in default service procurement plans.

As UGI noted in its comments in the Commission’s POLR Roundtable proceeding, recent auction results in Maryland have resulted in substantial price increases for customers, and the Commission should not discount the possibility that alternative default service procurement plans, such as bilateral contract negotiations to establish a POLR supply portfolio, might not produce a better result for customers in certain circumstances. 


Accordingly, UGI suggests that Section 54.185(d) be modified as follows:
(d) A default service plan shall propose a fair and non-discriminatory procurement process for the acquisition of electric power, at prevailing market prices, to meet the needs of default service customers served by the default service supplier, and shall specify how the provisions of the Alternative Energy Portfolio Standards Act, No. 213 of 2004, shall be complied with.
In turn, the word “shall” in the first sentence of Section 54.186(a) should be replaced with the word “may”.

VI. THE COMMISSION SHOULD NOT 

MANDATE A PARTICULAR POLR RATE 
STRUCTURE IN ITS REGULATIONS
AND SHOULD NOT ASSIGN DISTRIBUTION

COSTS TO DEFAULT SERVICE RATES


Section 54.187(a) and (b) of the proposed regulations requires certain default service costs be recovered through a generation supply charge, and other default service costs are to be recovered through a customer charge. The costs assigned to the generation supply charge would include the traditional costs of procuring power and the delivery of that power. The costs assigned to the customer charge would include:
(i) Default service related costs for customer billing, collections, customer service, meter reading, and uncollectible debt.

(ii) A reasonable return or risk component for the default service provider.

(iii)  Applicable taxes.

(iv)  Other reasonable and identifiable administrative or regulatory expenses.

In the Proposed Rulemaking Order the Commission states that it has determined that the costs assigned to the customer charge “may be more appropriately recovered through default service rates than distribution rates.” The Commission also states that “that any reallocation of costs categories between distribution and default service rates should have a generally neutral impact on overall rates. Any increase in default service rates resulting from reallocation should be matched by a near corresponding drop in distribution rates.”

There are a number of problems with the concepts in proposed Section 54.187(a) and (b). 
First, UGI is unaware of any EGS that prices its generation service by offering a fixed customer charge that recovers administrative and uncollectible expenses, and a variable energy charge. Accordingly, if the proposed two part format were adopted for default service charges, it would almost certainly lead to mass customer confusion since customers could not easily compare default service and EGS prices.

Second, most of the costs the proposed regulations would assign to the proposed POLR customer charge, including all meter reading, billing (except where the customer elects to receive a separate generation bill from an alternate EGS), and most customer care and regulatory expenses are also associated with distribution service. The portion of these charges associated with default service alone could only be approximated fairly through the production of a costly and detailed cost of service study that would also have implications for the entire rate structure of an EDC. Stated another way, these costs could not be reassigned arbitrarily as part of a default service procurement plan without severely jeopardizing the recovery of legitimate distribution expenses. For example, if customers left default service en masse, the incumbent EDC would still have to read meters, but might not have the means of recovering such costs if an incorrect allocation of those costs had been made to a default customer charge.

Third, to the extent that any of the costs assigned by the proposed regulations to the default service customer charge are directly related to the provision of default service, it is not at all clear, even under traditional rate making methodologies, why they would be recovered through a customer charge. For example, if a category of costs associated with the provision of default service varied with the volumes of default service provided, it is not at all obvious why such costs would be recovered through a customer, rather than a volumetric, charge. 
Fourth, although the Commission suggests that its intent is to match default service customer charge recoveries with decreases in distribution rate recoveries, it is unlikely that the categories of costs proposed to be included in the default customer charge are currently being recovered entirely through distribution customer charges, thereby creating a mismatch between distribution recovery mechanisms and the proposed default service cost recovery mechanism. This would effectively preclude a matching of default service customer charge revenues and base rate reduction revenues.


Perhaps most importantly, it is clear that the General Assembly did not authorize the Commission to restructure EDC rates outside of base rate proceedings in conjunction with  the implementation of post-transition POLR service. Under 66 Pa.C.S. §2806(d) and (e), EDCs were required to file restructuring plans with the Commission on or before September 30, 1997 to, amongst other things, “unbundled prices or rates for generation, jurisdictional transmission, distribution and other services. . . .” Pursuant to this specific grant of authority, EDCs did file restructuring plans, and the Commission acted upon those plans to restructure and unbundle EDC rates outside of a base rate proceeding. In these proceedings, EGSs or their advocates raised the same sort of arguments about what costs should be assigned to generation rates as they advanced at the Commission’s POLR Roundtable, and those arguments were considered by the Commission in the restructuring proceedings.
UGI submits that the provisions of  66 Pa.C.S. §2807(e)(3), specifying that default service providers “shall acquire electric energy at prevailing market rates… and shall recover fully all reasonable costs”, do not grant the Commission the additional authority to initiate a second major restructuring of EDC rates in conjunction with the initiation of post-transition default service. The Commission should refrain from mandating such a problematic restructuring absent a clear legislative directive to do so.
The Commission should also be aware that even if it had been granted the authority to further restructure EDC rates in conjunction with the initiation of post-transition period default service, the shifting of uncollectible costs associated with default service rates to a default service customer charge would place the Commission in a statutory dilemma. Specifically, 66 Pa.C.S. §2807(e)(3) states that the default service provider “shall acquire electric energy at prevailing market prices … and shall recover fully all reasonable costs.” Thus, to the extent uncollectible expenses are shifted to default service rates, the Commission must ensure that the default service provider is able to fully recover reasonable uncollectible expenses. However, 66 Pa.C.S. §1408 prohibits the Commission from establishing new automatic surcharge mechanisms for the recovery of uncollectible expenses. 

Given the lack of statutory authority, the impossibility of performing the restructuring of EDC rates contemplated in the proposed regulations in a non-arbitrary or revenue neutral manner, and the cost recovery mandate of 66 Pa.C.S. §2807(e)(3), the Commission’s regulations should refrain from seeking to restructure EDC rates, and should instead leave the establishment of default service rates to individual default service implementation plans. 
Specifically, Section 54.187(a) should be amended to read:
(a) The costs of providing default service shall be recovered through Commission-approved rates.

VII. THE COMMISSION SHOULD NOT PRECLUDE

A RECONCILABLE DEFAULT SERVICE

 COST RECOVERY MECHANISM 


As noted above, the Commission is mandated by the provisions of 66 Pa.C.S. §2807(e)(3) to permit full recovery of the costs reasonable incurred by a POLR service provider to “acquire electric energy at prevailing market prices ….” Section 54.187(h) of the proposed regulations, however, provides that the “default service provider’s projected and actual incurred costs for providing service may not be subject to Commission review and reconciliation except in extraordinary circumstances, or except as provided in §54.187(a)(3).” Section 54.187(g), in turn, provides that the “default service implementation plan may include mechanisms that allow default service providers to adjust their prices during the term of service to recover reasonable, incremental costs of significant changes in the number of default service customers or reasonable, incremental costs of other events that would materially prejudice provision of default service and the full recovery of reasonable costs.”

While UGI agrees in principle that it would be better to establish default service rates that are not reconcilable, provided that a sufficient risk premium is built into the default service rates to cover the risks associated with the default service implementation plan that is ultimately adopted, if agreement cannot be reached on an acceptable risk premium, then the default service provider is guaranteed full recovery of reasonable costs under 66 Pa.C.S. §2807(e)(3). Since the only way of accomplishing that goal, given the uncertainties of customer behavior, market conditions and other factors, might be a reconciliation mechanism, the possibility of such a mechanism should not be foreclosed by regulation. 
Section 54.187(h) of the proposed regulations should accordingly be modified as follows:
(h) The default service provider’s Commission-approved default service implementation plan shall specify the extent to which costs incurred in procuring power supplies to serve default service customers may be reconciled to ensure full cost recovery, but in no event shall a default service provider be required, against its will, to accept a risk premium or non-reconcilable default service rates in lieu of a guaranteed recovery of the costs incurred at prevailing market rates to serve default service loads. 

VIII. THE COMMISSION SHOULD PERMIT

ADDITIONAL FLEXIBILITY IS 

ESTABLISHING CUSTOMER SWITCHING RULES


Section 54.189 of the proposed regulations establish certain rules applicable to customers switching to or from POLR service. Amongst other rules, the Commission would require a default service provider to “treat a customer who leaves an EGS and applies for default service as it would a new applicant for default service”, permit a default service customer to “receive its generation service from an EGS at any time, if the customer complies with all Commission regulations pertaining to changing generation service providers”, and would prohibit a default service provider from charging “a fee to a retail customer that changes its generation service provider in a manner consistent with Commission regulations.”


In its Guidelines Addressing Return of Customers to Provider of Last Resort Service issued at Docket No. M-00960890.F0017 (Order issued June 22, 2000), the Commission recognized that certain EGSs were turning customers back to default service for short periods of time during high cost periods, thereby unfairly increasing the costs of providing default service. The Commission accordingly authorized the assessment of generation rate adjustment charges to certain commercial and industrial customers that return to default service for short periods of time. Since the same abuses that lead to the Commission’s guidelines could presumably reoccur in the post-transition period, it is not clear why, at the very least, the same protective measures should not be preserved.

The Commission should also recognize that very broad customer switching rules will greatly increase the risk premium that will have to be built into the bids being submitted by wholesale suppliers carrying the customer switching load risk, or the risk premium carried by the default service provider if that entity carries the risk. Since reasonable customer switching rules, such as those currently on place on UGI’s system, do not unduly burden the ability of customers to shop, but greatly reduce supplier risks, and costs, by permitting more accurate forecasts of potential default service demands, the Commission should not prohibit the consideration of reasonable customer switching rules beyond those currently permitted in the proposed regulations. 
Specifically, the Commission should delete subsections (d) and (e) from Section 54.189.
IX. THE COMMISSION SHOULD PERMIT

INCREASED FLEXIBILITY IN ESTABLISHING

HOURLY SERVICE THRESHOLDS


Section 54.187(d) of the proposed regulations requires a default service provider to “include an hourly rate in its implementation plan for all default service customers whose load test indicates a registered peak load of greater than 500 kilowatts.” This section also permits a default service provider to “propose a fixed rate for these customers in its default service implementation plan.”


UGI submits that the 500 kilowatt threshold for the establishment of hourly service rates in too low, and that the threshold should be set at one megawatt of peak demand, unless the EDC proposes a different threshold and the Commission accepts that threshold as being in the public interest. 
On smaller systems such as UGI’s, the costs of modifying automated billing systems to accommodate hourly rates would not be justified by anticipated customer demand, and such bills would probably have to be calculated through a manual process. By increasing the threshold for the establishment of hourly POLR rates, the number of customers potentially affected on UGI’s system would decrease significantly, as would the time that would have to be devoted to producing bills manually. Establishing a higher threshold could also reduce the need for, and costs of, interval metering.

Also, the threshold does not need to be established by a potentially costly load test, and can instead be determined by meter readings or other means.


Accordingly, UGI submits that Section 54.187(d) be modified as follows:
(d) The default service provider shall include an hourly rate in its implementation plan for all default service customers whose peak demand is greater than one megawatt, unless the default service provider proposes a different threshold and the Commission determines that the adoption of that differing threshold is in the public interest. The default service provider may propose a fixed rate for these customers in its default service implementation plan.
X. THE COMMISSION SHOULD NOT
SPECIFING A MINIMUM REVIEW PERIOD 

FOR VERIFYING COMPLIANCE WITH A

COMPETITIVE PROCUREMENT PROCESS


In Section 54.186(f)(2) of the proposed regulations the Commission establishes a minimum three business day review period for determining if generation supplies were acquired in conformance with an approved competitive procurement process. The Commission should not restrict its review period through such a limitation.


The Commission should be aware that wholesale market prices can still be volatile. Accordingly, entities providing bids in any competitive procurement process will have to build what could be significant risk premiums into their bids if there is the possibility of a lengthy process for reviewing compliance with an approved competitive procurement process. While the Commission may need time to complete its review, it should not artificially limit itself to a review period of at least three business days if conditions do not require it. Instead, the review period should be established in each proposed POLR plan.







Respectfully submitted,








____________________________








Mark C. Morrow








Counsel for UGI Utilities, Inc. – 








Electric Division

Dated: April 27, 2005
�  The number of customers subject to a statutory rate cap through 2009 has increased to approximately eighty-six percent (86%) because of the recent extension of the Allegheny Power rate cap.
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