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I.
INTRODUCTION


On December 16, 2004, the Pennsylvania Public Utility Commission ("PUC" or "Commission") entered a Proposed Rulemaking Order formally commencing the Commission's process to define the obligations of a Provider of Last Resort ("POLR") to serve retail customers at the conclusion of each Electric Distribution Company's ("EDC") transition period.  Under the Electricity Generation Customer Choice and Competition Act ("Competition Act"), an EDC, or an alternative Default Service Provider ("DSP") approved by the Commission, has a duty as a provider of last resort for customers who have either not chosen an alternative Electric Generation Supplier ("EGS") or have contracted for electric energy that was not delivered.  See 66 Pa. C.S. § 2807(e).  The Competition Act provides the Commission with several directives regarding the promulgation of regulations that, among other requirements, should: (1) define the DSP's obligations to connect, deliver, and acquire electricity that will exist at the end of the EDC's restructuring phase-in period; (2) require the DSP to acquire electric energy at prevailing market prices to serve customers and fully recover all reasonable costs; (3) ensure that the DSP is treating all customers in a just, reasonable, and non-discriminatory manner; and (4) grant the flexibility needed for POLR rates and pricing that will enable the DSP to act as a competitive alternative.


Shortly after the passage of the Competition Act, the Commission entered an Order establishing interim guidelines to define a DSP's obligation to serve retail customers.  Pursuant to this Order, the Commission convened a POLR Working Group to solicit input from interested stakeholders on the scope of final POLR regulations and to provide a forum for the exchange of ideas.  In 2004, the Commission established a Roundtable for the discussion of all relevant POLR issues.  The parties attending these Roundtables provided testimony and written comments, which helped the Commission with this formal rulemaking process and resulted, in part, in the regulations proposed in the Commission's December 16 Order.  


As set forth in the Commission's December 16 Order, the purpose of these proposed regulations is to meet the requirements of the Competition Act and provide for an "appropriately crafted regulatory framework for POLR service [that] will serve the public interest by fostering a robust retail market for electricity."  To that end, the December 16 Order requests interested parties submit comments on the proposed regulations.  Pursuant to the Commission's request, the Industrial Energy Consumers of Pennsylvania ("IECPA"), the Met-Ed Industrial Users Group ("MEIUG"), the Penelec Industrial Customer Alliance ("PICA"), the Philadelphia Area Industrial Energy Users Group ("PAIEUG"), and the PP&L Industrial Customer Alliance ("PPLICA") (hereinafter, "IECPA, et al.") respectfully submits these Comments to the Commission in order to highlight particular areas of concern to large commercial and industrial customers.


IECPA, et al. are ad hoc groups of large commercial and industrial customers receiving service from almost all EDCs in Pennsylvania.  A list of the members for each of these groups is attached hereto as Appendix A.  Because IECPA, et al. members use substantial volumes of electricity in their manufacturing and operational processes, these electric costs are a significant element of their respective costs of operation.  Accordingly, the Competition Act provides these customers with an opportunity to obtain electricity at the lowest cost possible via a competitive market.  Specifically, Section 2806(a) of the Competition Act provides that "[a]s of January 1, 2001, consistent with the commission's discretion under this section, all customers of electric distribution companies in this Commonwealth shall have the opportunity to purchase electricity from their choice of electric generation suppliers."  66 Pa. C.S. § 2806(a).  Moreover, the Competition Act specifically notes that the "cost of electricity is an important factor in decisions made by businesses concerning locating, expanding, and retaining facilities in this Commonwealth."  Id. at § 2802(6).  Thus, the Competition Act recognizes the impact of electricity costs on this customer class. 


Because, however, the competitive market is still in its earliest stages, many customers may be hesitant to enter the competitive market unless adequate assurances are in place, which ensure that upon a return from the market, these customers will receive just, reasonable, and non-discriminatory POLR rates.  Although the Competition Act indicates that an EDC "shall continue to have the full obligation to serve, including the connection of customers, the delivery of electric energy, and the production or acquisition of electric energy for customers," any POLR regulations adopted by the PUC must ensure adequate protections related to this service.  Id. at 

§ 2807(e)(1).  If the necessary assurances are not provided and customers do not seek competitive procurement, the purpose of the Competition Act will be defeated.  Id. at 

§ 2802(3)(stating that "it is now in the public interest to permit retail customers to obtain direct access to a competitive generation market as long as safe and affordable transmission and distribution service is available…").  


Moreover, the potential consequences for large commercial and industrial customers are compounded because of the large amounts of electricity consumed by these customers.  If these customers face significantly higher rates upon return to a DSP after entering into the competitive market, these customers may be even less likely to enter into the competitive arena.  Among the customer classes, large commercial and industrial customers are the most likely to shop because of the significant benefits that can be received from procuring competitive generation.  Similarly, because of the impact that increased electricity costs can have on these customers, large commercial and industrial customers are more likely to be detrimentally impacted if DSP regulations do not ensure just, reasonable, and non-discriminatory POLR rates.  The Competition Act grants the DSP the flexibility necessary to ensure that the DSP's POLR services are a competitive alternative to the market.  See id. at § 2806(h).  Accordingly, large commercial and industrial customers seek to ensure that this flexibility is utilized as intended by the Legislature to provide POLR rates that are competitive to those rates and prices available in the market.


As discussed more fully herein, IECPA, et al. respectfully submits these Comments to address:  (1) the PUC's appropriate decision to forgo statewide procurement at this time, especially in light of the fact that Pennsylvania's competitive market is in its formative stages; (2) whether the appointment of an alternative DSP in lieu of the EDC is appropriate if certain requirements are implemented; (3) whether oversight by the PUC or an independent third party of the procurement process may be appropriate, especially if certain issues related to the authority of the independent third party are adequately addressed in the regulations; (4) whether the recovery of reasonable costs must ensure that neither the generation supply charge nor corresponding customer charge contain inappropriate distribution related charges (e.g., ancillary, transmission, or ISO/RTO charges), which could result in an ugly "POLR" charge; (5) whether the regulations must require a DSP to offer both a fixed price option and an hourly priced option in order to ensure that large commercial and industrial customers are not subject to unreasonable discrimination; and (6) if the EGS fails to deliver generation supply, whether the DSP acquiring replacement charges must be required to mitigate costs.  The intent of IECPA, et al.'s comments regarding these issues is to provide modifications to the proposed POLR regulations that will benefit all customers in the Commonwealth, including large commercial and industrial customers.

II. COMMENTS


A.
The POLR Regulations Appropriately Forego a Statewide Procurement 



Process.


During the POLR Working Group and interim guideline process, the idea of utilizing a statewide procurement process for POLR supply was raised.  Pursuant to the proposed regulations, however, DSPs are permitted to obtain POLR supply via their own individual procurement processes.  Because this process accounts for the individual needs and characteristics of each DSP, IECPA, et al. supports the Commission's decision to forego implementation of a statewide procurement process.  


The service territories and customer bases of the various EDCs are very different throughout Pennsylvania.  If the DSP were required to obtain electricity via a statewide procurement process, the DSP could not necessarily ensure that all of its customers are treated equitably.  In addition, individual procurement will hopefully enable DSPs to use a process that is optimum for the individual DSP, which could result in lower POLR rates for customers.  


Accordingly, by allowing each DSP to obtain procurement via the method most beneficial to its individual customers, the Commission helps to ensure that customers throughout Pennsylvania are receiving just, reasonable, and non-discriminatory POLR rates.

B.
Under Section 54.182 of the Proposed Regulations, the PUC Must Specify the 


Methodology to Be Used for Determining Hourly Priced Service.

Although the proposed regulations define "hourly priced service," these proposed regulations are inadequate in setting forth the specific methodology that will be used by a DSP to determine a customer's POLR rates under this provision.  Moreover, the POLR regulations are unreasonably discriminatory in that they require a DSP to offer only an hourly pricing option to large commercial and industrial customers, without requiring the DSP to offer at least one fixed price option.  Because of the problems inherent with offering only an hourly priced option to these customers, compounded with the lack of clarity regarding the mechanisms to be used to set this price, the regulations as proposed would result in unjust and unreasonably discriminatory POLR rates for larger customers.

Section 54.182 of the proposed regulations provides the definitions for words and terms used within the subchapter.  Under this Section, "hourly priced service" is defined as a "default service price where the energy component of the generation supply charge is based on the RTO or ISO's LMP for energy, or other similar, mechanism."  The definition of hourly priced service fails to specify how a DSP will calculate the energy component of the generation charge.  By merely indicating that the energy component of the generation charge is based on the Regional Transmission Organization's ("RTO") or Independent System Operator's ("ISO") Locational Marginal Pricing ("LMP"), the regulations fail to provide the specificity needed for a large commercial or industrial customer to determine the actual price that will be paid upon returning to a DSP from the competitive market.  In addition, as defined, hourly priced service allows the DSP to base the energy component of the generation charge on some "other similar mechanism."  Allowing the DSP such discretion with respect to hourly pricing, in addition to the market volatility that can occur with an hourly pricing mechanism, compounds the problems that can occur when an hourly pricing mechanism is the only option available to certain customers.  

Moreover, as discussed more fully in Section II.E.3., it is imperative that large commercial and industrials are provided at least one fixed price and one hourly priced option by a DSP.  Under the proposed POLR regulations, DSPs are only required to provide one hourly priced option for these customers, which can be extremely detrimental in light of the fact that an hourly priced option could subject these customers to arbitrary price increases, market volatility, and potential budgetary constraints.  In order to ensure that all customer classes are treated equally, without any unreasonable discrimination, large commercial and industrial customers must be offered at least one fixed price POLR option by all DSPs.  

Accordingly, in order to ensure that customers are adequately able to determine the impact of returning to either a fixed price or hourly priced option after leaving an EGS, the regulations must specifically define how a DSP will calculate its hourly pricing option.  Moreover, the PUC must require DSPs to offer large commercial and industrial customers at least one fixed price option in order to ensure that these customers are not unreasonably subjected to the price volatility and arbitrary market increases that can occur under hourly pricing options.  

C.
Under Section 54.183, Allowing an Entity Other than an EDC to be a DSP Is 


Appropriate if
Certain Requirements and Restrictions Are Placed on the 



Alternative DSP.

As part of these regulations, the PUC finds that the EDC should be the DSP at this time, unless the EDC or PUC seeks to remove the EDC from this position, in which case an alternative DSP will be chosen.  The PUC's proposal correctly identifies that in the beginning stages of this electric marketplace, the EDC should act as the DSP.  In addition, in the event that the EDC is unable to perform this function, providing a method for choosing an alternative DSP is appropriate.  In light of the responsibility of an alternative DSP, however, the regulations must be modified to address other issues of significance, including specific financial fitness requirements, the applicability of an EDC's rate caps, and a potential separation of responsibilities with respect to customer care functions.  Without specifically addressing these issues, the POLR regulations may fall short if an alternative DSP is implemented in the near future.

Pursuant to the proposed regulations, the incumbent EDC shall be the DSP in each certificated service territory, unless the EDC petitions the Commission to be relieved from this obligation or the Commission finds that the EDC should be removed.  If such an event occurs, another EDC or an EGS may apply to and be approved by the Commission if certain requirements are met.  While IECPA, et al. does not oppose allowing an alternative DSP in place of the EDC, certain requirements and restrictions must be placed on an alternative DSP in order to ensure that customers continue to receive just and reasonable POLR rates.

Under Section 54.183(c)(2) of the proposed regulations, any entity seeking alternative DSP status must demonstrate its operational and financial fitness.  While such a requirement is appropriate, the regulations do not specify the exact financial fitness requirements.  Because of the responsibility an alternative DSP would have, it is imperative that the DSP have the financial fitness necessary to undertake POLR service for customers in Pennsylvania.  In order to ensure that an alternative DSP is financially able to undertake such a position, an applicant should be subject to and meet the credit requirements set forth under the PJM Tariff.  These credit requirements are in place in order to ensure that entities involved with PJM are not likely to default.  By implementing similar credit requirements under the POLR regulations, the Commission can ensure that an alternate DSP would have the financial fitness necessary to provide POLR service to customers with a very limited possibility of default.

Similarly, the POLR regulations must ensure that an alternative DSP's charges do not result in "double dipping" by the DSP and the EDC.  For example, under Section 2807 of the Competition Act, the EDC "shall continue to provide customer service functions consistent with the regulations of the commission, including meter reading, complaint resolution and collections."  66 Pa. C.S. §2807(d).  If an alternative DSP is obtaining meter readings from the EDC, the DSP's POLR rates should not include any calculation of meter reading charges.  To do so would result in customers paying twice for the same meter readings.  Conversely, if the DSP and EDC are both performing some level of meter reading functions, then the DSP's meter reading charge should reflect the appropriate "generation" portion of this meter reading, while the EDC's meter reading charge should reflect the appropriate "distribution" portion of this charge.  If both the EDC and DSP charge customers the same amount for the same function without any allocation based upon distribution and generation costs, the customers will be inappropriately penalized.  

Moreover, Section 2807(d) seems to suggest that the EDC will continue to perform customer care functions regardless of the implementation of an alternative DSP.  Some DSPs, however, may seek to provide these functions as part of their duties.  To that end, the PUC should consider addressing whether and to what extent a DSP is eligible or required to provide customer care functions.  If the PUC determines that a DSP should be permitted to provide these functions, then the POLR regulations must address these issues more clearly.  Specifically, the regulations should address the types of customer care functions that can be provided by the DSP, a methodology for determining how the costs of these customer care functions will be divided between the DSP and the EDC, and a process for allocating such costs between generation and distribution charges.

Finally, the PUC must ensure that the rates charged by a DSP do not go above any rate caps that are in place at the time a DSP begins providing POLR service.  Section 2804(4) of the Competition Act addresses the application of the generation and distribution rate caps; there is nothing in this section to suggest that an alternative DSP could render charges that are above these caps.  Accordingly, the PUC must ensure that customers continue to remain protected by any rate caps still in effect at the time an alternate DSP is implemented.  In the alternative, the PUC should prohibit an alternate DSP from rendering POLR service until the applicable rate cap period ends.  By requiring the EDC to remain the POLR provider until the end of the rate cap period, the PUC can be assured that customers are still receiving just and reasonable POLR rates.

Accordingly, by addressing issues related to the alternative DSP's financial fitness, customer care functions, and rate cap issues in these proposed regulations, the PUC will ensure that the implementation of an alternative DSP, especially in the earliest stages of the competitive market, will provide just and reasonable rates for all customers.

D.
The Ability of an Independent Third Party to Provide Oversight of the 



Competitive Procurement Process Under Section 54.186 of the Proposed 


Regulations Is Appropriate, Assuming Additional Information Is Provided.

As part of the default service supply procurement process, a DSP may be subject to oversight by the Commission in order to ensure that the process is performed in a non-discriminatory manner.  Under Section 54.186(d) of the proposed regulations, the Commission can pass this oversight responsibility to an independent third party that shall report to the PUC.  The third party shall have full access to all information pertaining to the competitive procurement process and shall be subject to confidentiality agreements.

The application of an independent third party to provide oversight with respect to this process may be appropriate if the regulations set forth additional information governing this determination.  For example, the proposed regulations do not address from where this independent third party will be chosen, how this party will interact with the Commission, or whether this party will have the ability to enforce issues.  Because the provisions surrounding the use of an independent third party are vague, the regulations should provide additional information in order to guide the POLR process more fully with respect to this issue.

E.
The DSP Rates and Recovery of Costs Under Section 54.187 of the Proposed 


Regulations Must Be
Modified to Ensure that All Customers Receive Just, 


Reasonable, and Non-Discriminatory POLR Rates.


1.
The Generation Supply Charge Portion of a POLR Rate Must Not Include 



Any Charges that Are
More Appropriately Allocated to Distribution Rates.

In determining the generation supply charge portion of the POLR rates, the proposed regulations address the costs to be associated with this charge.  In addition, the regulations provide that a DSP cannot place costs in both a customer's generation and distribution charges.  Where the regulations fail, however, is in ensuring that non-generation costs (e.g., transmission charges) are not inappropriately placed in the generation supply charge, thereby creating an "ugly" POLR rate.  In order to ensure that a customer's rates, including generation, distribution, and transmission, are just and reasonable, the POLR regulations must be modified accordingly.  

Section 54.187(a)(1) sets forth the costs for providing default service that may be recovered through the supply charge.  The proposed regulations provide that the supply charge is a non-reconcilable charge that includes all reasonable costs associated the acquisition of generation supply.  The costs associated with this charge include those related to: (1) the prevailing market price of energy; (2) the prevailing market price of RTO or ISO capacity or any similar obligation; (3) FERC approved ancillary services or transmission charges; (4) required RTO or ISO charges; and (5) applicable taxes.  In addition, the costs recovered through these charges cannot be recovered by an EDC acting as a DSP through its distribution rates.  

While this language provides a basis for the costs underlying the supply charge, the POLR regulations must be modified in order to ensure that inappropriate costs or unreasonable allocations to the generation supply charge do not occur.  Specifically, while the regulations prohibit a DSP from "double dipping" by not permitting the DSP to collect costs in both its generation and distribution charges, the regulations do not specifically require that only generation-related costs can be included in the supply charge.  Moreover, the regulations specifically permit a DSP to include transmission related costs in the supply charge, even though these costs are more appropriately allocated to transmission rates.  As a result, a DSP could include numerous distribution and transmission costs in its generation supply charge, resulting in an artificially higher POLR rate.  

Moreover, the inclusion of transmission rates in a generation charge is contrary to the intent of the Competition Act.  Pursuant to the provisions of the Act, the Legislature intended  for the DSP to be a competitive alternative in the energy market.  Specifically, under Section 2806(h), the Act provides that "the Commission has the authority to approve flexible pricing and flexible rates, including negotiated, contract-based tariffs designed to meet the specific needs of a utility customer and to address competitive alternatives."  66 Pa. C.S. § 2806(h).  By including this provision, the Competition Act ensures that a DSP has the ability to offer rates to its customers that address the potential competitive alternatives available in the market.  In other words, the Legislature did not intend for an "ugly" POLR rate that would force customers into the market at prices that might be significantly higher due to an EGS's understanding that the customer has no other options.  By permitting a DSP the ability to offer flexible rates and address the needs of the various customer classes, the Competition Act ensures that the DSP is a competitive alternative offering just and reasonable prices to its customers.

Moreover, the Competition Act also recognizes the ability of a DSP to act as a competitive alternative by providing that "[i]f a customer contracts for electric energy and it is not delivered or if a customer does not choose an alternative electric generation supplier, the electric distribution company or commission-approved alternative  supplier shall acquire electric energy at prevailing market prices to serve that customer and shall recover fully all reasonable costs."  Id. at § 2807(e)(3).  Again, in implementing this provision, the Legislature's clear intent was to ensure that the DSP act as a competitive alternative by requiring the DSP to obtain electricity at the prevailing market price.  If the Legislature had intended to create an ugly POLR rate, then the Competition Act would not have required DSPs to obtain energy at prevailing market prices.  By implementing such a provision, however, and ensuring that a customer returning to a DSP obtains just, reasonable, and competitive prices, the Legislature ensures a competitive alternative in the form of the DSP.

The Competition Act restructured the manner in which electric service is provided in Pennsylvania by "unbundling" electric service into three separate parts – generation (the provision of electricity supply), distribution (the local delivery of electricity to retail customers), and transmission (the movement of electricity at higher voltages from the generating source to other areas of the utility's service area).  Distribution rate design can impact customers' supply shopping decisions because the design of the retail transmission rate, together with the generation supply rate, constitutes the "shopping credit."  As a result, retail rate design is a critical link between Pennsylvania's retail market and the wholesale market administered by PJM.  Successfully linking wholesale issues to retail rate design issues is a key to fulfilling the Competition Act's promise of competition and reliability.  Thus, to the extent possible, policies between wholesale and retail markets should be coordinated in order to maximize market efficiencies and, thus, capture the benefits of competitive electric markets for consumers.  Moreover, the ability of a DSP to provide just and reasonable generation, distribution, and transmission rates pursuant to the needs of each of the various customer classes is inherent in the flexibility provided to EDCs under Section 2806(h) of the Competition Act.

Sound principles of cost causation and rate making militate in favor of allocating and recovering transmission and ancillary services costs from a DSP's ratepayers in a manner that mirrors PJM's allocation methodology and billing procedures.  Specifically, an allocation should examine transmission and ancillary service costs and use a demand allocator similar to the one used by PJM to assess transmission charges.  This allocation is required to avoid interclass shifting of cost responsibility.  Second, for customers with interval metering, a retail transmission rate should be developed with demand and energy components to mirror PJM charges.  This is necessary to avoid intraclass cost shifting.  If the Commission follows these two principles, customers will pay the identical transmission rate irrespective of whether the customer purchases its generation supply from a DSP or an EGS.  

Both EGSs and EDCs that serve customers taking POLR service are Load Serving Entities ("LSEs") that must secure transmission service and ancillary services in order to deliver generation from generating plants to the distribution system to which their generation customers are connected.  LSEs operating in Pennsylvania obtain transmission service from PJM and pay rates for these services established by PJM and approved by the Federal Energy Regulatory Commission ("FERC").  PJM sets forth the terms and conditions of its transmission service in the PJM Open Access Transmission Tariff ("OATT"), which is subject to the jurisdiction of the FERC.  Pursuant to the PJM OATT, a DSP incurs transmission costs related to transmission service, ancillary services, and other PJM charges.  
With most EDCs, the majority of transmission costs are demand-related, with a portion of these costs being energy related.  As a result, the use of a demand-based allocation of transmission costs, as compared to an energy-based allocation of transmission and ancillary services costs, is appropriate.   Thus, transmission costs must be allocated and recovered consistent with the cost basis associated with each of the transmission-related charges an EDC incurs pursuant to the PJM OATT.   Specifically, an EDC's transmission revenue requirement must first be classified into demand and energy components.  Second, a demand-related transmission service charge ("TSC-D") and an energy-related transmission service charge ("TSC-E") must be developed to distinguish transmission costs on an energy and demand basis.  Third, the TSC-E and the TSC-D charges must be applied to determine each customer class's share of transmission costs.  Thereafter, individual customer class transmission revenue requirements can be calculated on both an energy and demand basis and a corresponding transmission service charge rate can be computed.  

Because the Commission has the ability to approve tariffs designed to meet the specific needs of a utility customer, developing individual customer class transmission revenue requirements is appropriate under the Competition Act.  See 66 Pa. C.S. § 2806(h).  By implementing transmission rates with a sound cost-causation basis, the PUC is ensuring that the DSP has the same competitive advantages as an EGS.  In light of the fact that the DSP is intended to act as a competitive alternative under the Competition Act, cost-based transmission rates are just and reasonable, as well as a necessity to ensure against discrimination for customers returning to or remaining with the DSP.  

Conversely, in other proceedings, EDCs have opted to implement transmission rates that are not based upon a cost-allocation method.  For example, in PPL Electric Utilities Corporation ("PPL") 2004 Distribution Base Rate Proceeding, PPL proposed to allocate transmission costs on a flat per kWh charge. Under this type of methodology, significant subsidies and inequities among customer classes would be generated by failing to establish transmission rates on a proper cost-causation basis.  By creating such a subsidy, the POLR regulations would run afoul of the requirement that a DSP acquire energy at prevailing market prices.  See 66 Pa. C.S. § 2807(e)(3).  By failing to create a cost-based transmission rate, the generation rate will be negatively impacted, thereby prohibiting customers from obtaining generation at the prevailing market price from the DSP. 

The PUC must consider the important competitive generation supply market impact associated with the allocation (and recovery) mechanism for transmission and ancillary services costs.  When a customer purchases competitive supply from an EGS, the EGS must arrange for the transmission service and ancillary services necessary to meet the customer's requirements.  A DSP's POLR generation charges and the retail transmission service charge will constitute the "price to compare" or "shopping credit" for a customer comparing the EGS offer to POLR rates.  Since an EGS will pay for transmission service associated with such a customer on the basis of PJM's established methodology, unless the allocation for retail transmission rates is based on the same methodology, there will be a mismatch between the customer's transmission charges under a DSP's transmission service charge and the transmission charges borne by an EGS in the event that the customer switches from POLR service to competitive supply.  To avoid any resulting competitive distortion, transmission costs must be allocated to a DSP's customers in the same manner that the DSP incurs such costs, including PJM's demand allocation methodology.  


Chapter 28 of the Public Utility Code also recognizes the importance of adopting transmission rates that are comparable to the PJM billing procedures.  Section 2804(6) states:

Consistent with the provision of section 2806, the Commission shall require that a public utility that owns or operates jurisdictional transmission and distribution facilities shall provide transmission and distribution service to all retail electric customers in their service territory and to electric cooperative corporations and electric generation suppliers, affiliated or nonaffiliated, on rates, terms of access and conditions that are comparable to the utility's own use of its system.

66 Pa.C.S. § 2804(6) TA \l "66 Pa.C.S. §2804(6)" \s "66 Pa.C.S. §2804(6)" \c 2 .  The clear intention of this provision is for customers to be indifferent as between POLR and EGS service with regard to distribution and transmission rates and service.  Implementing the aforementioned allocation and recovery mechanism for transmission costs would meet this requirement.    


Moreover, this requirement regarding transmission rates specifically acknowledges the intent for a DSP to be a competitive alternative.  These two provisions combined require that any POLR regulations must ensure an indifference between POLR and EGS service.  See 66 Pa. C.S. § 2806(h); see also id. at § 2804(6).  If transmission rates are not properly set, an unjust and unreasonable POLR rate may be developed by the DSP, which would contradict the intent of the Act.  Only by implementing a transmission rate that results in a competitive, alternative POLR rate can the PUC ensure fulfillment of the Competition Act's promise.

As previously discussed, implementation of just and reasonable transmission rates involves several steps:  (1) classification of transmission costs as demand- or energy-related; (2) development of a TSC-E and TSC-D; and (3) application of the TSC-E and TSC-D to allocate demand-related and energy-related transmission costs among a DSP's customer classes and calculation of TSC rates for each DSP rate schedule, including a demand and energy component for large commercial and industrial customers.   Such a proposal is especially appropriate because it reflects the nature of the underlying costs and minimizes interclass and intraclass cost shifting.  

The proposed POLR regulations provide the Commission an opportunity to review the cost of electric service in light of the "unbundling" of generation, distribution, and transmission components as part of the Competition Act.  If, as part of these regulations, a DSP is not required to implement generation and transmission rates that do not reflect the cost basis underlying the DSP's generation and transmission costs, the DSP's rates will not be cost-causative, but rather, result in inappropriate cost shifting and competitive distortion.  To avoid these negative consequences, the PUC must require DSPs to implement transmission rates that are consistent with the manner in which the DSP incurs transmission-related costs for transmission and ancillary services provided by PJM and, consequently, with cost causation principles.  Specifically, anything less than cost-based transmission rates would result in an unjust and unreasonable transmission cost recovery mechanism that would have an unduly disproportionate impact on large commercial and industrial customers.  Because cost-based transmission rates based on the aforementioned methodology would be consistent with cost causation principles, minimize interclass and intraclass cost shifting, and ensure that retail transmission rate design will not unduly influence customers' generation supply shopping decisions, the PUC must modify the POLR regulations accordingly.  


2.
The Customer Charge Portion of a POLR Rate Must Not Include Any 



Charges that Are More Appropriately Allocated to Distribution Rates and 



Must Ensure an Appropriate Cost Causation
Relationship Among the 



Customer Classes.

In determining the customer charge applicable to POLR rates, the proposed regulations provide an initial overview of the costs that must be contained in this charge.  The regulations fail, however, to provide the specificity regarding these costs to ensure that an "ugly" POLR rate does not result.  Similarly, the proposed regulations do not require the DSP to take the steps necessary to support these charges for each of the customer classes.  By failing to require a DSP to provide a cost of service study supporting the underlying costs of each customer class's customer charge, the PUC could enable the DSP to unreasonably discriminate against certain classes of customers.  Accordingly, the POLR regulations must be modified to account for these problems.

Section 54.187(a)(2) sets forth the costs for providing default service that may be recovered through the customer charge.  The proposed regulations provide that the customer charge is a non-reconcilable, fixed charge, set on a per customer class basis that includes all identifiable, reasonable costs associated with providing default service to an average member of that class, exclusive of generation supply costs.  The costs associated with this charge include those related to: (1) default service related costs for customer billing, collections, customer service, meter reading, and uncollectible debt; (2) a reasonable return or risk component for the default service provider; (3) applicable taxes; and (4) other reasonable and identifiable administrative or regulatory expenses.  In addition, the costs recovered through these charges cannot be recovered by an EDC acting as a DSP through its distribution rates.  

While the aforementioned language set forth in the proposed regulations provides a basis for the customer charge, the POLR regulations must be modified in order to ensure that inappropriate costs or unreasonable allocations to the generation customer charge do not occur.  Specifically, while the regulations prohibit a DSP from "double dipping" by not permitting the DSP to collect costs in both its generation and distribution charges, the regulations do not specifically require that only generation-related costs can be included in the customer charge.  In other words, under the proposed regulations, a DSP would be permitted to put distribution-related costs into the generation customer charge, as long as the DSP did not also include these distribution costs in its distribution customer charge.  If a DSP were so inclined, numerous distribution costs could be placed in the generation customer charge resulting in an "artificially higher" POLR rate.

Under the Competition Act, the Legislature intended an EDC acting as a DSP to be a competitive alternative in terms of the electric market.  Specifically, the Competition Act provides that "the commission has the authority to approve flexible pricing and flexible rates, including negotiated, contract-based tariffs designed to meet the specific needs of a utility customer and to address competitive alternatives."  66 Pa. C.S. § 2806(h); see also id. at 

2807(e)(3); 2804(6).  Pursuant to this provision, the Legislature has ensured that the DSP can implement the pricing and rates necessary to ensure that the various customer classes are receiving just and reasonable POLR rates, which provide a competitive alternative to procuring electricity in the market.

By providing that the DSP is a competitive alternative under Section 2806(h), the Competition Act ensures that a customer is not forced into the market because of an "artificially high" POLR rate.  Had the Legislature intended to force customers into the market, the POLR provisions of the Competition Act would have been designed to artificially increase POLR rates thereby forcing customers to procure electricity from an EGS.  Because, however, the intent of the Competition Act was to ensure that customers could chose from an EGS or a DSP, the Commission cannot permit a generation customer charge that could indirectly result in a higher than appropriate POLR rate.  

In order to ensure that POLR rates do not contain inappropriate costs, the proposed regulations must be modified to provide that only costs related to generation are permitted in the customer charge.  For example, costs for customer billing must be examined to determine which costs are related to the generation function and which costs are related to the distribution function.  Only those costs related to generation may be placed in the generation customer charge, while the other costs must be allocated to the distribution customer charge.  A similar determination and allocation would need to occur for the other customer care functions, the rate of return, the taxes, and the regulatory expenses.  Once such a determination is made and costs are appropriately allocated, the Commission can be assured that the generation customer charge will contain costs only related to generation, thereby providing a fair, just, and reasonable rate.

Similarly, the proposed regulations note that the customer charge must be set on a per customer class basis; however, the regulations do not provide any requirement that a DSP provide a cost of service study.  The only way to ensure that the charges are based upon cost-causation for each customer class is by having the DSP perform a cost of service study to support any such allocation.  Under the Competition Act, the Commission must require that "restructuring of the electric utility industry be implemented in a manner that does not unreasonably discriminate against one customer class to the benefit of another."  66 Pa. C.S. 

§ 2804(7).  Accordingly, the generation customer charge can be different for each class of customers, as long as these charges are based upon some type of cost-causation relationship.  Without a cost of service study to support such a relationship, however, the resulting charge may inappropriately benefit one customer class to the detriment of another, resulting in unreasonable discrimination.  Thus, in order to ensure that the intent of the Competition Act is fulfilled, the proposed regulations must be modified to require a DSP to perform a cost of service study supporting the basis of all generation customer charges.

By requiring DSPs to allocate only generation costs into the generation customer charge and provide a substantive basis for any differences in these charges, the Commission will ensure just, reasonable, and non-discriminatory rates for all POLR customers.  Moreover, the Commission will also provide a DSP that is a competitive alternative to EGSs, pursuant to the intent of the Competition Act.


3.
The POLR Regulations Must Require a DSP to Offer at Least One Fixed-



Priced Option and One Hourly Priced Option to Large Commercial and 



Industrial Customers in Order to Prevent Any Unreasonable 




Discrimination to this Class of Customers.

Under the PUC Code and the Commission regulations, different classes of customers can be treated differently as long as a cost-causation methodology is the basis for this different treatment.  When the discrimination of these customers is not based upon cost-causation, the discrimination becomes unjust and unreasonable.  In this instance, the proposed POLR regulations would implement at least one fixed price option for residential and small commercial customers and at least one hourly priced option for large commercial and industrial customers.  Some large industrial and commercial customers would prefer an hourly priced POLR rate and providing this as one option for this class of customers is appropriate.  Many large commercial and industrial customers, however, have inadequate resources to cope with this type of pricing methodology and would prefer to avoid arbitrary price increases.  Accordingly, these customers must be offered at least one fixed price option.

While offering large commercial and industrial customers one fixed and one hourly pricing option would differentiate this class from the residential and small commercial customers who are receiving only one fixed rate option, this is appropriate as it is based upon the fact that large commercial and industrial customers use significantly more electricity than smaller customers for production processes (i.e., it is not unreasonably discriminatory because it is cost-based).  Conversely, offering large customers only an hourly pricing option would unreasonably discriminate against this customer class because it would subject these customers to a volatile market, arbitrary price increases, and artificial market prices.  Accordingly, the POLR regulations must be modified to provide a fixed and hourly option for this class of customers.

Under Section 54.187 of the proposed regulations, a default service plan must include a fixed rate option for all residential customers; a fixed rate option for non-residential customers with a peak demand of 500 or less kw; and an hourly rate option for all customers with a peak demand of more than 500 kw.  As a result, the proposed regulations inappropriately discriminate against large commercial and industrial customers by failing to require a DSP to provide at least one fixed rate option and one hourly rate option for this customer class.  

The Competition Act requires that restructuring be "implemented in a manner that does not unreasonably discriminate against one customer class to the benefit of another."  66 Pa. C.S. 2804(7).  By failing to provide a fixed rate option to large commercial and industrial customers, the POLR regulations are effectively discriminating against this customer class.  Under the Competition Act, the Commission has the authority to approve flexible pricing and flexible rates, including negotiated, contract-based tariffs designed to meet the specific needs of a customer and to address competitive alternatives.  See id. at 2806(h).  Thus, the Commission is permitted to implement both an hourly and fixed price method for larger customers while providing only a fixed price option for smaller customers.  As discussed in Section II.E.2., herein, different treatment of customers is appropriate as long as this treatment is based upon cost-causation principles.  In this instance, applying both hourly and fixed price options for this class of customers is appropriate in light of the significant differences between large industrial customers and small commercial and residential customers.  Conversely, if the Commission implements only an hourly pricing option for larger customers, this customer class will be the recipient of unreasonable discrimination under the POLR regulations.

If large commercial and industrial customers are provided with only an hourly pricing option, these customers will be subject to unjust and unreasonable discrimination in light of the issues inherent with an hourly pricing option.  Specifically, hourly pricing subjects a customer to arbitrary price increases, which can detrimentally affect load usage.  Similarly, the volatile market may result in higher than expected prices, which can result in higher than expected prices.  Large customers utilize significant amounts of electricity, and this can result in significant budget expenditures.  If larger customers are unable to specifically determine and plan for these budgetary expenses, the overall production process for these customers may be hindered.  In addition, the hourly pricing market is extremely complex, and many customers have insufficient resources to have gained the familiarity necessary to understand this market.  

Moreover, by implementing only an hourly pricing mechanism, customers will be forced into the competitive market in order to obtain fixed price options.  Because EGSs will be cognizant of that fact, EGSs will have the opportunity to significantly raise their fixed prices above what the market would otherwise bear merely because the competitive market would be the only option for customers seeking fixed price options.  As a result, large customers would be subject to unjust and unreasonable rates from EGSs as a direct result of the lack of a fixed price option for POLR rates.

As addressed more fully herein, the intent of the Competition Act is to provide a DSP that is a competitive alternative to the marketplace.  See 66 Pa. C.S. § 2806(h).  If large customers are subject to unjust and unreasonable rates from EGSs and cannot return to POLR rates due to the lack of any fixed price options, the DSP will not be a competitive alternative.  Rather, the DSP would be the catalyst for the unjust and unreasonable rates the large customers would be forced to endure in the competitive market.  In order to ensure that the DSP is an actual competitive alternative, as intended under the Competition Act, the DSP must be required to offer at least one fixed price and one hourly priced option for this customer class.

Moreover, under Section 2806(h), a DSP can offer flexible pricing and rates, as well as negotiated contract-based tariffs designed to meet the specific needs of a utility customer.  See 66 Pa. C.S. § 2806(h).  Accordingly, the DSP can be required to offer at least one fixed price option and one hourly priced option for large commercial and industrial customers, in light of the fact that the Competition Act permits negotiated tariffs designed to meet the needs of a specific utility customer.  In this instance, the large commercial and industrial customer class has specific needs that differ from those of the other customer classes.  In order to ensure that these needs are met, the DSP must be required to offer both fixed and hourly pricing options to these customers; to do otherwise would conflict with the intent of the Competition Act.

Further, the recent passage of the Alternative Energy Portfolio Standards Act ("AEPS") prohibits the offering of only an hourly priced mechanism for large commercial and industrial customers.  AEPS requires extensive tracking to determine whether energy purchased by an EDC or an EGS meets the requirements of the Tier I or Tier II alternative energy resources.  Over the next few years, EDCs and EGSs will be required to meet certain standards with respect to these energy purchases, and this determination will be based upon the ability to track the energy purchased for and used by customers, including those receiving service under POLR rates.

If, however, large commercial or industrial customers have only the option to obtain POLR service via an hourly priced mechanism, these customers' energy needs will have to be satisfied via purchases from the spot market.  Because purchases from this market cannot be tracked to determine whether the electricity purchased comports with the requirements of AEPS, the DSP will be unable to determine whether the purchases for these POLR customers meet AEPS requirements.  Due to this lack of verification, a DSP could purchase alternative energy for a POLR customer, but would not receive any credit under AEPS.  Thus, both the DSP making the purchases and the customer utilizing the electricity would be detrimentally impacted due to the hourly priced mechanism's inability to comply with AEPS standards.  

Obviously, some customers may still seek an hourly priced POLR rate; however, these customers will select this rate with the knowledge that compliance under AEPS may be difficult.  As a result, the DSP may have to account for this lack of verification, which would be a trade-off for a customer choosing to obtain hourly priced POLR rates.  Many customers, however, would not want to be subject to the costs and benefits analysis that would occur due to the inability of a DSP to verify whether purchases in the spot market meet AEPS requirements.  For these customers, the option of a fixed price mechanism, for which AEPS compliance can be determined, is imperative and required in light of the recent passage of AEPS.  Accordingly, in order to ensure appropriate implementation of AEPS for all customers and DSPs, the Commission must require all DSPs to offer at least one fixed priced and one hourly priced POLR rate for all large commercial and industrial customers. 

Accordingly, the POLR regulations must be modified to require DSPs to provide at least one fixed price and one hourly priced rate option for large commercial and industrial customers.  In addition, the regulations should clearly provide that a DSP is able to offer more than one of each of these options.  Without such modifications, the POLR regulations will unreasonably discriminate against large commercial and industrial customers in direct violation of the Competition Act, the Public Utility Code, and the AEPS Act.


4.
A DSP Acquiring Replacement Generation Due to the Failure of an EGS 



to Deliver Must Mitigate Replacement Costs.

As indicated throughout these comments, the goal of POLR service is to provide just, reasonable, and non-discriminatory rates to customers that have either not chosen an EGS or have had an EGS default on the system.  In the instance of a customer whose EGS has defaulted, it is especially imperative that this customer's return to POLR service provides for just, reasonable, and non-discriminatory rates.  If POLR service does not provide this safe harbor, the customer may be unwilling to reenter the competitive market at a later time.  As part of ensuring the justness of these rates, the POLR regulations must require a DSP to mitigate costs when procuring generation for customers whose EGS has defaulted.

Under Section 54.187(i) of the proposed regulations, when an EGS fails to deliver generation supply, the DSP is responsible for acquiring replacement generation supply consistent with its PUC-approved replacement procurement process.  The regulations add that the DSP must acquire supply at prevailing market prices and can recover all reasonable costs.  The regulations do not, however, require that the DSP mitigate costs in acquiring this replacement generation.  

Under the Competition Act, if a customer contracts for electric energy and it is not delivered, the DSP must acquire energy at prevailing market prices to serve that customer and can fully recover all reasonable costs.  66 Pa. C.S. § 2807(e)(3).  In acquiring this supply, however, the DSP must continue to charge just, reasonable, and non-discriminatory POLR rates.  If the DSP is not required to mitigate costs, an EGS exiting the system will be subjecting its customers to potentially higher prices.  Because the DSP is acquiring the replacement generation at prevailing prices and has the ability to recover all reasonable costs, requiring the DSP to mitigate costs will not harm the DSP, but rather, provide important and significant benefits to customer who has been abandoned by its EGS.  

For these reasons, the proposed regulations should be modified to require the DSP, in addition to obtaining replacement supply at market price and recovering all reasonable costs, to undertake any necessary mitigation measures in order to reduce costs in such an instance.

III.
CONCLUSION


As the electric market continues to grow and hopefully flourish, POLR regulations provide an important backstop for consumers considering EGS service.  In order to ensure that these customers have the assurances necessary to procure competitive supply, the PUC must establish just, reasonable, and non-discriminatory POLR rates.  To that end, the PUC must modify its proposed POLR regulations to provide for the following:  (1) if an alternative DSP is implemented in place of an EDC, the DSP must be subject to the EDC-applicable rate caps; (2) an alternative DSP must meet the financial fitness requirements set forth by PJM; (3) the PUC must require EDCs to implement transmission rates on a cost-based methodology as developed under PJM's tariff in order to ensure that transmission rates do not detrimentally impact POLR rates; (4) the generation supply charge and generation customer charge must contain only generation-based costs to prevent an artificially inflated POLR rate; (5) the generation customer charge must be based on a cost of service study that ensures a fair and equitable allocation among the customer classes; (6) large commercial and industrial customers must be offered at least one fixed price option and one hourly priced option to ensure that this customer class is not the victim of unreasonable discrimination; (7) the DSP must be required to mitigate costs when procuring electricity for customers whose EGS has defaulted; and (8) the POLR regulations must provide for and address the flexibility granted to DSPs under Section 2806(h) of the Competition Act in order to ensure that DSPs retain their rightful role as competitive alternatives as envisioned by the Legislature in drafting the Act.


Only by implementing the aforementioned modifications can the PUC ensure just, reasonable, and non-discriminatory POLR rates that comport with the goals and intentions of the Competition Act.


WHEREFORE, the Industrial Energy Consumers of Pennsylvania, the Met-Ed Industrial Users Group, the Penelec Industrial Customer Alliance, the Philadelphia Area Industrial Energy Users Group, and the PP&L Industrial Customer Alliance respectfully request that the Pennsylvania Public Utility Commission modify the proposed Provider of Last Resort regulations to address the issues of concern raised herein.

Respectfully submitted,

McNEES WALLACE & NURICK LLC


/s/ Charis Mincavage

By__________________________

David M. Kleppinger

Charis Mincavage

100 Pine Street

P.O. Box 1166

Harrisburg, PA 17108-1166

Phone: (717)232-8000

Fax: (717)237-5300

Counsel to the Industrial Energy Consumers of Pennsylvania, the Met-Ed Industrial Users Group, the Penelec Industrial Customer Alliance, the Philadelphia Area Industrial Energy Users Group, and the PP&L Industrial Customer Alliance

Dated:
April 27, 2005

APPENDIX A

INDUSTRIAL ENERGY CONSUMERS OF PENNSYLVANIA
Air Liquide America L.P.

Air Products and Chemicals, Inc.

Anchor Glass Container Corp.

BOC Gases

Carbone of America

Carpenter Technology Corporation

CertainTeed Corporation

Ervin Industries, Inc.

Hershey Foods Corporation

Knouse Foods Cooperative, Inc.

LWB Refractories

PPG Industries, Inc.

Praxair, Inc.

Procter & Gamble Paper Products Co., The

Rohm and Haas Company

Standard Steel

World Kitchen Inc.

MET-ED INDUSTRIAL USERS GROUP

Air Liquide America L.P.

Carpenter Technology Corporation

East Penn Manufacturing Company

Farmers Pride, Inc.

Glen-Gery Corporation

Harley-Davidson Motor Company - York Division

Knouse Foods Cooperative, Inc.

Lehigh Cement Company

PPG Industries, Inc.

LWB Refractories


PENELEC INDUSTRIAL CUSTOMER ALLIANCE

Appleton Papers Inc.

E.I. DuPont de Nemours and Company

Electralloy, a G.O. Carlson, Inc., Co.

Ellwood National Forge Company

Erie Forge & Steel, Inc.

Glen-Gery Corporation 

The Plastek Group, Inc.

PPG Industries, Inc.

The Procter & Gamble Paper Products Co.

Sheetz, Inc.

Standard Steel

Wegmans Food Markets, Inc.

PHILADELPHIA AREA INDUSTRIAL ENERGY USERS GROUP

Air Liquide America L.P.

The Boeing Company

Buckeye Pipe Line Company, L.P.

Franklin Mills Associates Limited Partnership

GlaxoSmithKline

Jefferson Health System

Kimberly-Clark Corporation

Merck & Co., Inc.

Rohm and Haas Company

Temple University

PP&L INDUSTRIAL CUSTOMER ALLIANCE

Agere Systems, Inc.

Air Products and Chemicals, Inc.

Alcoa, Inc.

Binkley & Ober, Inc.

BOC Gases

Buckeye Pipe Line Company, L.P.

CertainTeed Corporation

Chamberlain Manufacturing Corp.

Cinram Manufacturing Inc.

Hercules Cement Company

Hershey Foods Corporation 

High Industries, Inc.

Lafarge Whitehall Cement

Magee Rieter Automotive Systems

Mount Joy Wire Corporation

Praxair, Inc.

Stroehmann Bakeries

TIMET North America

Wegmans Food Markets, Inc.
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