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INTRODUCTION

The Energy Association of Pennsylvania  (“EAPA”) hereby submits its Reply Comments on behalf of the electric distribution company (“EDC”) members in response to Comments filed under the Pennsylvania Public Utility Commission’s (“Commission”) Advance Notice of Proposed Rulemaking Order (“Advance Notice”), issued in the above-referenced docket. The Advance Notice was issued by the Commission on November 18, 2004, and published in the Pennsylvania Bulletin, Volume 34, Number 50, Saturday, December 11, 2004, Harrisburg, PA, Pages 6489--6628.  Comments were filed by the EAPA and others on February 9, 2005. 

I.
THE COMMISSION HAS NOT BREACHED ITS RESPONSIBILITIES RELATED TO RELIABILITY

The AFL-CIO Utility Caucus  (“AFL-CIO”), joined by the Office of Consumer Advocate (“OCA”), assert that the Commission has ignored its statutory responsibilities established pursuant to 66 Pa. C.S. §2802(20).  Both parties assert that this paragraph requires the Commission to establish prescriptive inspection and maintenance standards.

A review of the 66 Pa. C.S. §2802(20) requirements demonstrates that the Commission needs to be proactive in setting a stage for reliability.  Indeed, the Commission has devoted significant time, effort and decision-making to the subject of reliability.

The Commission has also addressed reliability through its adoption of Subchapter N – Electric Reliability Standards, at 52 Pa. Code §§57.191 – 57.197, wherein the Commission specifically stated that it was responding to statutory directives in 66 Pa. C.S. §§2802(12), 2802(20), 2803, 2804(1), 2805(b)(1)(iii) and 2807(a).  See Final Rulemaking to Amend 52 Pa. Code Chapter 57, to Ensure Electric Service Reliability – Docket No. L-00970120 (Final Rulemaking Order entered April 24, 1998 at p. 2.)  The Commission built on this base in its recent comprehensive and substantive decision establishing electric reliability benchmarks and standards. See Rulemaking Re Amending Electric Service Reliability Regulations at 52 Pa. Code Chapter 57, Docket No. L-00030161 (Final Order entered May 20, 2004.)

Under the Commission’s initial and existing Subchapter N regulations, reliability standards are specified for both transmission
 and distribution
 facilities.  In addition, EDCs are required to make periodic inspections of their equipment and facilities in accordance with good practice and in a manner satisfactory to the Commission, 52 Pa. Code §57.194(c), to “strive to prevent interruptions of electric service and, when interruptions occur, restore service within the shortest reasonable time”, 52 Pa. Code §57.194(d), and to “design and maintain procedures to achieve the reliability performance standards established under subsection (h).”  52 Pa .Code §57.194(e). Extensive reporting on reliability is required on quarterly basis, 52 Pa. Code §57.195, and the establishment of performance benchmarks and standards specified 52 Pa .Code §57.194(h).   

When the Commission adopted its Subchapter N regulations, the International Brotherhood of Electric Workers (“IBEW”) argued that prescriptive inspection and maintenance standards of the sort advocated by the AFL-CIO and OCA here should be adopted to meet the Commission’s obligations under 66 Pa. C.S. §2802(20).  The Commission wisely declined this proposal, however, noting that the prescriptive standards advocated by the IBEW could not take into account evolving inspection and maintenance technologies, and could be seen as excessive micromanagement.  April 24, 1998 Order, at p. 20.

Thus, the Commission, contrary to the assertions of the AFL-CIO and OCA, has clearly already met its statutory responsibilities under 66 Pa. C.S. §2802(20).  It has simply done so in a way that is not in accord with the proposals advanced by the AFL-CIO and OCA.

II.
OCA’S CITATIONS TO OTHER JURISDICTIONS HAVE NO LEGAL OR FACTUAL IMPACT.

Pennsylvania’s EDCs have been recognized as among the top service providers not only within the eastern utility region but also within the nation and among all types of service providers.
  The OCA’s suggestion that standards adopted in Ohio, New York or California
 provide a basis for action in Pennsylvania runs contrary, we believe, to the fact that our Pennsylvania customers are very satisfied with the service they receive.  California’s standards adopted in 1997
 were not the determining factor in the reliability issues the people of California endured since the deregulation of electric generation.  New York’s standards adopted in January of this year
 are too new to be effectively evaluated one way or another.

This Commission set aggressive targets for reliability less than two years ago.  Those measures are being utilized to shape the strategies of Pennsylvania’s EDC and, in fairness, need time to be evaluated.  Nothing could undermine the Commission’s bold efforts to establish new reliability standards faster than attempting to direct prescriptive standards by untested suggestions on how operations should be managed.

This Commission has repeatedly reiterated its support for greater reliability, and by its own decisions aggressively changed what is considered acceptable for purposes of reliability.  The Commission now receives significantly greater levels of data on a more frequent basis solely for the purposes of monitoring reliability.  Having been given the goal and the measures, the EDCs should be permitted to undertake the “how-to”, especially in light of further measures arising from FERC and NERC.

III.
AFL-CIO’s SUGGESTIONS SHOULD BE REJECTED
The AFL-CIO suggestions as to standards have no factual support and further, they fail to recognize the major EDC capital expenditures undertaken since the inception of the Electricity Generation Customer Choice and Competition Act (“the Act”).

For example, since the Act, there have been significant capital investments by the EDCs in reclosers.  These devices are used to isolate outages and thereby improve reliability.  The AFL-CIO comments (page 6) fail to recognize the capital invested in reclosers to improve reliability.  Many of these new reclosers are electronic, which can be remotely operated, thereby leading to labor savings, benefits to customers, and resulting in improved reliability with a minimum impact on customer rates.

Other assertions by the AFL-CIO such as “dramatic reductions in distribution work forces”
 should be discounted.  Many of the EDCs have undertaken major training programs with community and junior colleges to accelerate the availability of trained workers to fill positions that arise from retirement.  Indeed, many of the EDCs report hiring workers at a regular rate.

Finally, to the extent that jobs are a measure, the difficulty is: What are the underlying statistics?  While the AFL-CIO has not offered any factual support for their assertions in this docket, there have been AFL-CIO “studies” offered elsewhere which are suspect.
  

The other assertions by the AFL-CIO of hazards to the public and the working environment for the workforce are especially untrue.  No factual support is offered.  Further, the assertions are directly contrary to the EDCs’ measure of days without accidents at all major operation centers.

The EAPA would ask the Commission to ignore these unsubstantiated AFL-CIO assertions.

IV. 
THE COMMISSION SHOULD NOT BE PRESCRIPTIVE.


Both the OCA and the AFL-CIO argue for the adoption of specific prescriptive inspection and maintenance standards, although they fail to agree on what those standards should be.
  This dichotomy is illustrative of the problem with attempting to develop inflexible and prescriptive “command and control” regulation of complex electric systems. 


Courts have routinely restricted Government entities from substituting their judgment for that of those versed in the industry. No rule could govern every situation faced by operational personnel.  The adoption of such rules would necessarily lead to the performance of unnecessary functions, and the incurrence of unnecessary costs, that would eventually lead to increased costs to all electric consumers.


In its comments, the OCA recognizes the difficulty of establishing prescriptive standards, but suggests that the solution is to adopt both general and company-specific prescriptive standards, and to specify that compliance with the standards would not absolve an EDC from liability if the standards turn out to be inappropriate or insufficient to maintain the desired level of reliability. See e.g., OCA Comments, pp. 8-10.  The solution offered by the OCA, however, is not a solution. Rather it is an admission that prescriptive standards would lead to the performance of functions and the incurrence of costs that may be unnecessary, while not guaranteeing the attainment of the desired level of reliability.


Given the ever-changing and increasing pace of technological change, and the myriad of circumstances and equipment characteristics that exist or which might arise in a complex transmission and distribution system, the appropriate role of a regulator seeking to maintain electric reliability should be to define the desired result, to monitor performance and to investigate and take appropriate enforcement actions when inappropriate action or inaction results in unacceptable performance.  It is then up to the engineers, and other professionals employed by the EDCs, subject to Commission approval, to determine how best to achieve the desired result given the equipment and circumstances present in each of their systems, applying appropriate North American Electric Reliability Council (“NERC”), National Electrical Safety Code and other professional standards and guidelines.


That approach is exactly what the Commission has accomplished by establishing electric reliability standards and benchmarks, adopting electric reliability reporting requirements to monitor performance, and by indicating that it will investigate and take appropriate action when required.  No further action is needed.
V.
NEITHER DISTRIBUTION RATE CAPS NOR THE BLACKOUT ARGUE FOR NEW STANDARDS


The AFL-CIO suggests that prescriptive inspection and maintenance standards are needed because the Act “created a potentially lethal combination of incentives: the promise of unrestricted profits on generation investments coupled with distribution rate caps that would prohibit utilities from receiving a full return on new distribution investments for an extended period of time.” AFL-CIO Comments, p. 2.   The OCA, in turn, suggests that the blackout experienced in an isolated portion of the state on August 14, 2003, calls for the adoption of prescriptive standards.  OCA Comments, pp. 1-3. Clearly, the continued service through the vast majority of the state on that date, as well as the continuity of service on other dates, would argue against establishment of prescriptive standards. 


If the Commission believes that rate caps may create incentives for certain EDCs to under-invest in transmission and distribution system reliability, the appropriate remedy is not to adopt prescriptive inspection and maintenance standards of general applicability.  Such a course would lead to increased costs, and ultimately to higher rates, for all EDCs, and without a guarantee of appropriate levels of reliability.  Since the Commission has EDCs with and without rate caps, a focus on distribution rate caps is neither universal nor compelling.


Instead, the appropriate response to a concern about rate cap incentives would be to establish reliability benchmarks and standards, and to measure compliance with such benchmarks and standards, for all EDCs subject to rate caps.  This Commission has adopted such benchmarks and standards in its Subchapter N electric reliability regulations, and has made these regulations applicable to all EDCs, including EDCs that are not subject to distribution rate caps.


Similarly, the blackout of August 14, 2003, is not a reason for adopting prescriptive inspection and maintenance standards.  While the blackout may lead NERC to adopt revised vegetation management guidelines, Pennsylvania’s EDCs already will be obligated by the Commission’s reliability regulations to comply with the newly developed guidelines.  Moreover, the Commission’s existing electric reliability reporting requirements will enable the Commission to monitor and respond to any condition affecting electric reliability, including vegetation management problems.  Thus, the Commission already has undertaken the necessary actions expected of it in response to the blackout. 
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� Under 52 Pa. Code §57.193(a), transmission facilities must be installed and maintained “in conformity with the applicable requirements of the National Electric Safety Code” and operated “in conformity with the applicable requirements of the National Electrical Safety Code.  An electric distribution company shall operate its transmission facilities in conformity with the operating policies, criteria, requirements and standards of NERC and the appropriate regional reliability council, or successor organizations, and other applicable requirements.”


� Under 52 Pa. Code §57.194(a) and (b), EDC’s are  required to “furnish and  maintain adequate, efficient, safe and reasonable service and facilities and shall make repairs, changes, alterations, substitutions, extensions and improvements in or to service and facilities necessary or proper for the accommodation, convenience and safety of its patrons, employees and the public” in conformity with the applicable requirements of the National Electrical Safety Code and to provide distribution service that is “reasonably continuous and without unreasonable interruptions or delay.”


� J D Powers Surveys – 2003, 2004, 2005


� OCA Comments, pp 3-6.


� OCA Comments, page 3.


� OCA Comments, page 4.


� AFL-CIO Comments, page 2.


� In a Utility Workers Union of America, affiliated with the AFL-CIO “Restoring Just and Reasonable Electricity Rates” – Bernardo R. Garcia, Region 5 Director, National Executive Board Member, provided to Commissions and Consumer Advocates, cited an AFL-CIO study that compared pre-competition levels, including generation employees, to post-competition levels without generation employees. A classic comparison of apples and oranges. The study, even if taken at face value, showed a sharper decline in the electric distribution workforce in states that hadn’t opted for competition versus those that had.


� For example, the OCA proposes a patrol inspection of distribution reclosers once every two years, with a detailed inspection every five years.  OCA comments, p. 14.  The AFL-CIO recommends that reclosers in substations be inspected monthly, manual reclosers elsewhere be inspected once per year, and that electronic reclosers elsewhere be inspected once every two years.
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