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The Electric Power Generation Association (EPGA) appreciates the opportunity to submit these reply comments to the Pennsylvania Public Utility Commission regarding implementation of the Alternative Energy Portfolio Standards (AEPS) Act of 2004 (Act 213).  EPGA is a regional trade association of electric generating companies with headquarters in Harrisburg, Pennsylvania.  Our member companies include:
Allegheny Energy Supply Co. LLC
Cogentrix Energy

Exelon Generation

FirstEnergy Generation Corporation 

Midwest Generation

Mirant Corporation

PPL Generation, LLC

Reliant Energy

UGI Development Company

These companies own and operate more than 120,000 megawatts (MW) of electric generating capacity in the United States, more than half of which is located in Pennsylvania and surrounding states.  These comments represent the views of EPGA as an Association of generating companies, not necessarily the views of any particular member company with respect to any specific issue.

EPGA’s position on most issues related to AEPS is driven largely by its overriding interest in ensuring that the development of alternative energy (AE) is consistent with the efficient functioning of the wholesale and retail market.  The General Assembly and this Commission have gone to great lengths to foster development of competitive wholesale and retail markets, and EPGA feels that the Commission should avoid, as much as possible, implementing Act 213 in ways that insulate suppliers from routine market forces or that provide perverse operating incentives.

In deciding the many issues before it, the Commission should also be guided by the goal of minimizing the potential cost of implementing Act 213.  One of the most compelling reasons for passing Pennsylvania’s electric restructuring legislation in 1996 was because average electricity prices in the Commonwealth under rate-of-return regulation were 15 percent higher than the national average, and higher than prices in states that compete with Pennsylvania in attracting business.  According to recent Energy Information Administration statistics, average retail electricity prices in Pennsylvania are now about 8 percent above the national average, indicating substantial progress in making Pennsylvania more competitive with other states in this important area.  We believe most public policymakers will agree that maintaining this progress is as important to Pennsylvania’s economy as it ever was, and that we should not implement Act 213 in a way that unnecessarily threatens to reverse that progress.
It is with these guiding concerns in mind that EPGA offers the following comments.

PJM Generator Attributes Tracking System (GATS)
EPGA agrees with the vast majority of the commenters at the January 19 technical conference that the Commission should utilize the PJM GATS as much as possible to track compliance with Act 213.  There are obvious efficiencies to be gained by having a single system that could be used by generators and load serving entities (LSEs) that operate in more than one state within the PJM market.  Also, since GATS is expected to be funded by user fees, if more states use GATS the cost per MWH will be proportionately lower.  New Jersey, Maryland, Pennsylvania and the District of Columbia currently have AEPS on RPS (renewable portfolio standards) requirements, and Illinois is expected to adopt similar standards in the near future.  In addition, GATS will allow for the import and export of alternative energy credits (AECs) between neighboring regions that offer reciprocal treatment of PJM credits.

Geographic Scope
There were varying points of view expressed on this issue as well as conflicting claims regarding legislative intent.  Some feel that only generating sources in PJM (with a strong preference for Pennsylvania sources) should be eligible AE resources to maximize economic development potential in the state and region.  Others feel that the geographic scope of the market should be as large as practicable to facilitate a robust market for AECs and to minimize compliance costs.

EPGA believes that AE resources from outside of PJM should not be excluded from eligibility.  Such exclusions do not advance the purposes of Act 213, are inconsistent with how competitive electric markets operate, and they undermine the development of seamless regional markets.  Imports from other regions should be allowed if those regions offer open non-discriminatory markets for electric capacity, energy and AECs similar to Pennsylvania’s.  

The language of Act 213 is clear on this issue: 

“Energy derived only from alternative energy sources inside the geographical boundaries of this Commonwealth or within the service territory of any regional transmission organization that manages the transmission system in any part of this Commonwealth shall be eligible to meet the compliance requirements under this act.”

This does not mean that only Orange and Rockland can access the New York ISO market, or that only Penn Power can access sources in the Midwest ISO (MISO).  It means, and EPGA believes Act 213 sponsors intended it to mean, that any LSE in the Commonwealth can access AE sources in PJM, the NYISO or the MISO, provided they can otherwise demonstrate compliance with Act 213.  Indeed, this is one of the attractive features of relying on a centralized system like GATS to track compliance, because it will allow for tracking of AECs over a broader area, including neighboring regions, and not necessitate development of AE resources where it may not be economically or otherwise (e.g., because of poor wind conditions or local opposition) feasible or desirable. 

Earlier versions of the AEPS legislation contained language restricting the geographic scope to the original footprint of PJM.  That language was rejected in favor of the present language that does not unnecessarily restrict access to other markets.  Pennsylvania must be mindful that if it restricts access to generators in other states and regions those states may, in turn, restrict access to sources in Pennsylvania, limiting export potential from the Commonwealth.  Both ISO New England and the NY ISO allow trades of AECs (or RECs) with sources in PJM.  And PJM continues with the development of a “joint and common market” with MISO.  EPGA sees no compelling reason why Pennsylvania should adopt a more balkanized approach to the development of the market for AECs.

Alternative Energy Credits Program
Act 213 provides for the purchase and banking of credits by LSEs – electric distribution companies (EDCs) and retail electric generation suppliers (EGSs).  However, development of a robust AEC market requires multiple participants: generators, LSEs, and wholesale traders who may buy and sell energy, AECs only, or both.  Accordingly, EPGA agrees with the comments that all participants in the market should have the ability to buy, sell and bank AECs.  It is especially important for companies that generate AE to be able to bank credits.  For example, because of their intermittent nature, wind generators could have production levels that vary widely from year to year depending on wind availability.  If AECs remain unsold from such facilities due to high wind years, or surplus supply in early years of the program, generators should not be forced to “dump” them on the market at a loss, or lose their potential value altogether.  In order to have a level playing field, generators as well as retailers should be permitted to bank AECs for use in subsequent years after they are generated.  

There appears to be some confusion among some commenters about the nature of the AEC market and how it is intended to operate.   Specifically, some have asserted that the acquisition of AECs or energy attributes alone is not sufficient to comply with Act 213.  Section 3(e) (4) addresses documentation of compliance and clearly states that “one alternative energy credit shall represent one megawatt hour of qualified alternative electric generation, whether self-generated, purchased along with the electric commodity or separately through a tradable instrument…”  Clearly, generators and LSEs are permitted to trade energy and AECs bundled, or as separate commodities.   The purpose of having a separate AEC market is that it can avoid transmission constraints, widen the geographic market, ease compliance for obligated LSEs, and help ensure that higher quality and potentially lower cost AE resources are used. 
Resource Eligibility
A number of commenters assert that only “incremental” low impact hydroelectric capacity that meets the certification standards of the Low Impact Hydropower Institute and American Rivers, Inc. may qualify as an eligible Tier I resource.  EPGA disagrees with this interpretation of Act 213 and believes that any hydroelectric resource that meets the relevant certification standards should qualify as a Tier I resource.
If only “incremental” hydro qualifies, EPGA believes there will be no significant hydro eligible to compete within Tier I, especially if the NYISO and MISO are excluded from the market for all LSEs except Orange and Rockland and Penn Power.  In all the hearings and meetings that EPGA and its members had with the sponsors of Act 213 we never were given the slightest impression that hydro was intended to be effectively excluded from Tier I.  Yet, that is the result that the “incremental” only interpretation would likely achieve.  Also, in the definition of “alternative energy sources” Act 213 specifically states that “the term shall include the following EXISTING AND NEW sources for the production of electricity…”.
Hydropower is subject to the most comprehensive environmental licensing procedures of all the renewable energy sources.  Environmental and social impacts are fully weighed and considered in this process.  The development of new and incremental hydroelectric generation is a costly and extremely lengthy process, often taking a decade from concept to operation.  The burden of this licensing process, coupled with the fact that most of the hydroelectric potential is already being exploited, means that very little incremental hydro power is likely to be developed.

To the extent that some incremental hydro capacity is developed, limiting resource eligibility only to the incremental portion could lead to perverse operating incentives for the generator.  Given a limited quantity of water the generator will have an incentive to run the “incremental” turbine capacity more than the existing capacity.  Yet that existing capacity has no more or less environmental impact than the “incremental” capacity.  EPGA sees no good public policy reason why Pennsylvania would want to incent less efficient utilization of this existing renewable, emission free generation.  Accordingly, we recommend that any hydroelectric capacity that meets the requirements of being “low impact” should qualify as a Tier I resource.
At least one commenter suggested that only net generation from pumped storage facilities should be eligible as a Tier II resource.  EPGA disagrees as this requirement would effectively eliminate pumped storage from eligibility, contrary to the clear legislative intent to include it.  As the Commission knows, off-peak power is used at pumped storage facilities to pump water to a reservoir for release during peak periods when electric demand (and power sector emissions) is high.  Thus pumped storage hydro facilities enable more efficient use of existing generating capacity resulting in a reduction in the need to construct new fossil-fueled power plants to meet peak demand, and a reduction in overall power plant emissions.  In addition, pumped storage possesses efficient load following capabilities that help support the development of intermittent renewable resources in the region. Gross generation from these facilities is the appropriate measure of their AE output for Tier II compliance. 

EPGA recommends that the Commission make it clear in its regulations that the co-firing of biomass with fossil fuels qualifies as an eligible Tier I resource.  Allowing co-firing of biomass would better enable AE sources to be located in geographical proximity to high load areas, while wind, hydro-electric and other sources are more likely to be located in less developed areas.

Allowing existing “low impact” hydro resources and co-firing of biomass with fossil fuels will help to meet the emission reduction and fuel diversity goals of Act 213 at lower cost, and will complement the predominantly intermittent, low capacity factor Tier I resources such as wind and solar, thereby advancing our vital interest in maintaining system reliability.   Excluding these existing resources puts them at a competitive disadvantage and risks that they will become uneconomic.

Interconnection and Net Metering

Act 213 directs the Commission to develop technical interconnection rules for customer-owned generators intending to operate in parallel with the electric grid and directs that those rules be consistent with requirements that may already exist or may be under development within PJM.  As the Commission knows, in 2004 PJM initiated a stakeholder process to standardize the interconnection technical specifications for small generation resources of 2MW or less based upon the Institute of Electrical and Electronic Engineers (IEEE) 1547 Standard.  These technical specifications are intended for adoption by all utilities operating within the PJM Control Area, and are the product of the PJM Small Generation Interconnection Working Group (SGIWG) which included representatives from gas and electric utilities, state commissions and other state agencies, AE resource and distributed generation developers, engine manufacturers and federal agencies (including FERC).
The SGIWG’s proposed technical specifications and PJM tariff changes were approved unanimously by the PJM Reliability Committee and were subsequently approved by the Members Committee in December 2004.  The proposal was filed with FERC on January 18, 2005, with a proposed effective date of March 19, 2005.  Accordingly, in the interest of simplicity, predictability, reliability and competitive neutrality EPGA echoes the recommendation of several other commenters that the Commission rely on the PJM technical interconnection standards as much as possible in implementing Act 213.

Regarding net metering, EPGA strongly disagrees with the recommendation that some AE generators should be allowed to net meter and effectively be compensated for their output at retail rates, rather than wholesale or bilaterally negotiated rates.  This recommendation unfairly skews market risks and rewards in favor of some market participants to the detriment of others.  AE energy sources are the beneficiaries of numerous subsidies in the form of production tax credits, investment tax credits, accelerated depreciation, state tax credits, and grants of various kinds from federal and state agencies.  In addition, the market share mandated by Act 213 constitutes a regulatory subsidy in itself.  If AE suppliers cannot be economically viable with such subsidies and with compensation at wholesale (or bilaterally negotiated) rates plus the value of their AECs, EPGA respectfully submits that they should not be in the electric generation business.
Asserting that some generators should be compensated at rates that virtually guarantee their financial viability is to afford them an unfair advantage in the market that other generators do not enjoy.  Such a practice will produce long-term entitlements for certain technologies in a manner that most assuredly will recreate the PURPA-based dilemma of the late 1980s and 1990s, ushering in a new era of stranded costs before the stranded costs of the previous regulated era are fully accounted for. 

Force Majeure

Numerous commenters expressed concern about the force majeure provisions of Act 213.  EPGA agrees with the suggestion that the Commission must describe in its regulations the factors it will consider when determining what constitutes “reasonable availability” and “sufficient quantities”.  Certainly, if an LSE invokes the force majeure provisions it must demonstrate to the Commission a good faith effort to obtain the required volume of AECs including reasonable efforts to enter into medium-to long-term contracts with AE suppliers.  If the Commission intends to consider some level of “just and reasonable price” as a force majeure trigger, generators and LSEs need to know as soon as possible what the Commission considers “just and reasonable.”

Data Confidentiality

Act 213 directs the Commission or its designee to “develop a registry of pertinent information regarding all available alternative energy credits, credit transactions among electric distribution companies and electric generation suppliers, the number of alternative energy credits sold or transferred and the price paid for the sale or transfer of the credits”.  EPGA agrees completely with the concern expressed by some commenters that information regarding price of supply needs to be protected in a competitive market, and that the Commission must not require the publication of any proprietary business information that could have a damaging effect on the market or any market participants.  We recognize the need for the Commission to know the price of AEC transactions for the purpose of EDC cost recovery.  However, we strongly urge the Commission to limit the sharing of that information only to those persons who need to review it, and in accordance with the terms of the PJM data confidentiality agreement, to prevent unnecessary disclosure and to keep supplier price information proprietary.  Only aggregated data should be made available to the public. 

Intermittent Resources and Electric Reliability

Although not directly related to this proceeding, the passage of Act 213 in Pennsylvania, together with the RPS programs of New Jersey, Maryland and District of Columbia, increases the importance of reforming the PJM capacity market to help ensure that as we develop AE resources we do not compromise system reliability.  It is widely expected that the principal type of resources likely to be constructed to meet Tier I requirements are onshore wind turbines, as they are by far the most competitive of the renewable energy technologies.   The New York State Energy Research and Development Authority (NYSERDA) recently commissioned a study on the effects of integrating wind generation on reliability and operations in NYISO in connection with the New York Public Service Commission’s RPS initiative.  As part of its reliability analysis, the study found that when electric load was at least 90 percent of the New York Control Area system peak – when most of the risk of system outage occurs – projected capacity factors of the top 100 wind sites in New York ranged from 3 percent to 12 percent, with an average value of 6 percent.
Wind is emissions-free and the most competitive of the new  renewable energy sources.  And we are likely to need as much wind capacity as can be economically developed to meet the Tier I mandates.  However, we need to be mindful that it provides very little reliability value to the electric system, and thus raises the question of how to incent the development of the duplicate investment in generating capacity that will be needed when wind resources are not available to serve demand.

Tier I requirements alone, estimated by DEP at 14.5 billion KWH by 2020, will likely require the development of thousands of megawatts of new wind capacity.  Because of the intermittent and unpredictable nature of wind generation it will likely be necessary to maintain dispatchable resources and incent peaking units that would not otherwise be economic.  EPGA believes this peaking capacity is highly unlikely to be developed or maintained under the current “static” PJM capacity market construct and that a forward looking capacity market is needed.  According to a recent analysis submitted to FERC by Consolidated Edison Energy, Inc., a new peaking unit in the PJM market would have recovered only 67 percent of its revenue requirement during the five-year period from 1999 through 2003.  In view of these bleak economic circumstances, and the likelihood that more of these peaking units will be needed as a result of state AEPS and RPS requirements, we strongly urge the Commission to support the reform of the PJM capacity market along the lines of the proposed Reliability Pricing Model (RPM). 

Again, EPGA appreciates the opportunity to comment on these important issues, and its members look forward to working with the Commission to implement Act 213 in an orderly and cost-effective manner.
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