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PennFuture is a statewide public interest membership organization working to improve Pennsylvania’s environment and economy, with offices in Harrisburg, Philadelphia and Pittsburgh.  We appreciate the opportunity to submit reply comments concerning the implementation of Act 213, and we again commend the Pennsylvania Public Utility Commission and the Pennsylvania Department of Environmental Protection for convening the January 19, 2005 technical conference and working so intently together to implement Act 213. Such coordination is indeed rare.

Reflecting the wishes of Governor Rendell himself as well as key legislators, both PUC Chairman Holland and DEP Secretary McGinty have made it clear that the Act's promise of building thousands of megawatts of new wind, solar, and cleaner electricity generation must be kept.  We believe that both agencies have set out on the right path to achieve the promise of the Act.

1.  Prohibit Double Cost Recovery But Insure Recovery of Implementation Costs 

The Office of Consumer Advocate (OCA) and the Office of Small Business Advocate (OSBA) seeks to insure that the cost recovery provisions of the Act do not allow recovery of costs that are already in rates. PennFuture concurs that the Act bars double recovery of costs.  

Just as important as preventing double recovery of costs is insuring recovery of costs incurred by utilities to comply with the Act.  This Act will lead to substantial new construction of Tier 1 generation over a 15-year period.  The Tier 1 technologies generally have a zero fuel cost or a low fuel cost.  The expansion of supply from these technologies will diversify how electricity is made and reduce a growing reliance on natural gas to make electricity.  This new supply will also help to preserve reliability and to protect against blackouts caused by inadequate generation capacity.  As such, Act 213 offers substantial benefits to all consumers of electricity.

With load growth and retirements of old units, new capacity is always needed.  Had not Act 213 been passed, consumers would ultimately have to pay for the capital costs of new construction and probably excessive, skyrocketing fossil fuel prices incurred to fuel the new power plants.  

Under either the path required by Act 213 or the “business as usual” course of building more traditional capacity, electricity prices would eventually reflect the costs of new construction plus fuel costs.  Under either scenario, consumers would pay for needed new capacity. The General Assembly by enacting Act 213 wisely judged that insuring a comparatively small portion of total generation capacity over a reasonable period of time came from resources that had no fuel costs made economic sense.  Insuring the recovery of costs incurred to implement Act 213 is fundamental to the success of Act 213 and over time to making sure that electricity remains reliable and affordable in Pennsylvania.  

2.  Sale of Environmental Attributes

The question of who pays and who profits if environmental attributes from existing NUGS are sold must be answered, either by regulation or agreement between parties. 

· Do the NUG owners get this new revenue, even though their current contracts - paid for by consumers - compensate them for construction and operation of the plant? 

· If so, will payment for these sales of environmental attributes be passed through to consumers again and is that double recovery of costs? 

· Or do utilities that signed the NUG contracts and then passed these costs through to consumers in current rates get the revenues from the sale of environmental attributes? 

· Or is there still another option that splits revenues in some fashion? 

OCA argues that revenues generated by the sale of environmental attributes from NUG contracts that are now paid for by consumers should be credited to consumers. Its position is clear: consumers have paid for NUG plants, often with large stranded cost payments, and any new revenue from the sale of environmental attributes should be used to reduce costs to consumers and certainly should not become a new cost to consumers. 

By contrast FirstEnergy advocates that revenue from such sales of environmental attributes from NUG contracts belong to those who buy the electricity or to the utility. 

The NUGs insist that any new revenue stream from sales of environmental attributes associated with the plants be paid to them, and they imply that consumers pay for this cost. 

In PennFuture’s view, Act 213 requires the recovery of costs that utilities incur to comply with the Act. The law itself puts one result - sending the bill for the sale of environmental attributes from NUGS to utilities and not allowing utilities to recover those costs under any circumstances. But several possible answers remain, and the Commission will have to decide, unless the competing parties can themselves resolve this issue. 

3.  Recoverability of the Cost of Long-Term Contracts

In a view probably shared by many developers of renewable and alternative energy projects, PPM and US Windforce, two wind development companies pose still another cost recovery question: Would the costs of long-term contracts to provide supply be recovered under Act 213? 

PennFuture recommends that the costs of renewable/alternative energy long-term contracts be recoverable. Such recovery is in the interests of utilities, Act 213 generators, and consumers. If long-term supply contracts are not recoverable, the supply of qualifying electricity supply will be reduced and the price of alternative energy credits will increase, possibly sharply. Pushing renewable energy suppliers, utilities, and consumers into only the spot market for credits and qualifying energy would be a damaging mistake. A primary failure in the California restructuring model was to require all energy to be bought and sold through a spot market and to bar long-term energy contracts. Pennsylvania must not repeat that grievous mistake when implementing Act 213. 

4.  POLR and AEPS

Both OCA and OSBA also ask: how Act 213 would or should interact with the Provider of Last Resort (POLR) obligation that electric distribution utilities have under Pennsylvania law? OCA and OSBA are concerned that recovery of portfolio standard costs through an automatic energy adjustment clause, as Act 213 requires, could prevent or complicate conducting an auction for basic POLR service or for Act 213 supply. Act 213 does add a requirement that any POLR auction or request for proposal must satisfy, but it need not and should not stop holding auctions similar to those conducted in New Jersey and Maryland for POLR service. In fact, New Jersey has a renewable energy portfolio standard law and has successfully conducted auctions to source electricity supply for customers who do not switch to a competitive supplier. 

5.  Recoverability of Alternative Compliance Payments

Another topic of discussion at the technical conference was whether alternative compliance payments would be recoverable in rates. This issue was a subject of significant debate and struggle during legislative consideration of Act 213. Language that would have authorized recovery of alternative compliance payments was considered and rejected by key legislators and the Rendell Administration. 

6.  Force Majeure

The Force Majeure provisions of the Act are attracting sharply different recommendations. Section 2 of the Act provides: 

If the Commission determines that alternative energy resources are not reasonably available in sufficient quantities in the marketplace for the electric distribution companies and electric generation suppliers to meet their obligations under this Act, then the Commission shall modify the underlying obligation of the electric distribution company or electric generation supplier or recommend to the General Assembly that the underlying obligation be eliminated. 

Some witnesses testified that the test for Force Majeure should not just be the physical availability of qualifying resources. They want to read into the Act a provision that is just not there: a price trigger for Force Majeure. Apart from not being lawful, a price trigger is both impractical and unnecessary. What would the trigger be? Why one price and not another? 

Since the law does not contain a price trigger for Force Majeure, the regulators should reject the legally and technically impractical task of pulling out of thin air a price trigger for Force Majeure. 

The discussion of Force Majeure must be placed in proper context. The Act requires that Tier II qualifying resources supply 10 percent of total electricity demand 15 years from now, or in 2019. Yet, the current supply of electricity that meets the Tier II alternative energy source definition exceeds 10 percent of Pennsylvania's total demand. That is even before energy conservation measures, which are a qualifying Tier II resource, make any contribution to Tier II. Consequently, there can be no basis for Force Majeure in Tier II. 

The Act requires that Tier I qualifying resources supply eight percent of total electricity demand 15 years after the effective date of the Act, which is February 28, 2005. The Act requires that Tier I resources supply 1.5 percent of electricity demand two years after the effective date of the Act. Current supply from Tier I resources is probably less than one percent. The Act, therefore, requires the annual construction of about 300 megawatts of new Tier I supply, although that number could vary slightly depending on capacity factors and demand growth over the next 15 years. The three biggest Pennsylvania utilities (FirstEnergy, Exelon, and PPL) will each need to buy roughly 75 to 125 megawatts of new Tier I supply every year

These construction and purchase requirements are important, since they will increase the amount of electricity made from Tier I renewable resources more than eight-fold. Yet they can easily be met. The United States Department of Energy estimates that 5,000 megawatts of new wind energy capacity alone can be developed just in Pennsylvania. Even more capacity exists when the other eligible technologies are considered and when sites in PJM, the Mid-Atlantic region power pool, are part of the calculation. For a major Pennsylvania utility, obtaining approximately 100 megawatts of new renewable supply each year is not an onerous requirement. 

For all these reasons, Force Majeure should not be an issue for either Tier I or Tier II. 

7.  Geographic Size of the Market

Nearly all parties and apparently the agencies agree that generation located within PJM can satisfy the requirements of the Act if it is delivered to retail load within PJM. 

Additionally, there is broad agreement that generation outside of PJM cannot meet the requirements of the Act, with possibly a small exception.  Since the Penn Power service territory is located within MISO, PennFuture would not object to allowing generation within the Midwest Independent System Operator (MISO) to be eligible for credits in the Penn Power service territory (a small area in Western Pennsylvania), but only the Penn Power territory. Considerable concern exists, however, that MISO does not have basic market elements and tools like a spot market or a generation-attribute tracking system that the Act needs in order to make generation eligible. PennFuture recommends that the very small load in the Orange and Rockland (O&R) service territory meet the requirements of Act 213 by purchasing credits from projects located in Pennsylvania or PJM.  We make this recommendation on the basis that the Pennsylvania portion of the O&R service territory is served by distribution and not transmission facilities.

8.  The Act's Physical Delivery of Energy Requirement
The Act states that energy must be sold to retail customers in Pennsylvania for a generator to have an alternative energy credit. This requirement means a project that cannot move energy into Pennsylvania does not produce qualifying credits. The issue for regulators is, what tests should be used to judge whether this energy delivered requirement is met? 

We would suggest two tests:

· First, generation located within New Jersey, Delaware, Maryland, Pennsylvania, Washington DC, and West Virginia, essentially what some call PJM Classic, would automatically meet the physical deliverability requirements of the Act. Adequate transmission exists in these areas and the physical operations of the grid in these locations are so interdependent that a more rigorous test is not needed for generation in these areas. 

· Second, generation located within PJM but outside New Jersey, Delaware, Maryland, Pennsylvania, Washington DC, and West Virginia should be required to demonstrate each year that adequate firm transmission has been obtained to move energy to Pennsylvania. 

9.  Net Metering 

New Jersey has comprehensive net metering regulations and provides a model for Pennsylvania to follow. At the technical conference, representatives of the Pennsylvania Farm Bureau testified that current net metering rules made distributed generation on farms uneconomic. A harsh focus was placed on what agricultural representatives described as exorbitant standby charges and on payments that were less or no more than wholesale power prices for power delivered to utility.  Farmers complained that they paid retail prices for power delivered to them from a utility but got wholesale prices or less for power sent to a utility. 

A ready resolution to net metering issues in Pennsylvania would be adoption of the New Jersey net metering regulations. FirstEnergy already owns and operates a utility in New Jersey that complies with the New Jersey rules. Exelon is seeking to merge with New Jersey-based PSE&G, which already complies with the New Jersey rules. The question then becomes, should New Jersey customers of FirstEnergy and Exelon have better net metering options and rules than Pennsylvania customers of FirstEnergy, Exelon, and other utilities here? Advocating for more restrictive net metering rules in Pennsylvania than exist in New Jersey is equivalent to telling Pennsylvania farmers and customers that they are second-class. This is not a wise position. 

10.  Defining qualifying low-impact hydro resources 

Act 213 carefully created two categories of Hydropower.  Large-scale hydropower facilities, clearly including existing facilities on the Susquehanna River and also including pumped storage facilities, are meant to be included in Tier II.  The Tier I low-impact hydropower projects are intended as incremental developments, as indicated in the plain language of the Act. Section 2 (5): 

Low-impact hydropower, consisting of any technology that produces electric power and that harnesses the hydroelectric potential of moving water impoundments, provided such incremental hydroelectric development…

To meet the incremental requirement of the Act, low-impact hydropower must be new capacity.  The new capacity could be an expansion of an existing system that increases the capacity of the existing system.  The portion of the total capacity that existed prior to passage of the Act, however, is not and should not be considered incremental.  Expansions and/or efficiency improvements at existing facilities that become certified by LIHI should be allowed to credit the additional power production as a result of the improvements as Tier I.

11.  Solar Requirement of Tier I

Act 213 requires that within 15 years, 0.5% of all electricity sold to retail customers in Pennsylvania will come from solar photovoltaic energy.  The successful implementation of this provision will place the Commonwealth at the forefront of solar industry development in the United States and attract manufacturing, installation, and maintenance jobs to our state, in addition to providing zero-pollution electricity.  The Act’s solar photovoltaic requirement is effective immediately; that is, one year after the effective date of the Act, 0.0013% of total electricity sold to retail customers in Pennsylvania will come from solar photovoltaic energy.  For the foregoing reasons, it will be particularly important to define the affirmative obligations of utilities/suppliers to help the supply of solar photovoltaic electricity to develop. To facilitate orderly implementation of the solar requirement, PennFuture recommends that annual targets for solar development be specified.  These annual targets must be consistent with the requirements of the Act and their establishment can insure a smooth, consistent solar construction program that will insure supply and reduce costs.  Satisfactory resolution of net metering and interconnection rules are also vital to implementation of the solar provisions of the Act.

12.  Protecting the Voluntary Market

Pennsylvania has vibrant green pricing and green marketing that have helped finance five operating wind farms.  The PUC and DEP can make sure that the Act does not damage those markets, in which the Commonwealth itself participates by buying 10% of its electricity from companies offering clean electricity products.  Other states like Minnesota and New York have adopted provisions to make sure that voluntary purchases of renewable energy by consumers are not counted toward meeting the mandates of portfolio requirements.    The goal should be to have this Act work synergistically with voluntary markets.  Voluntary renewable energy purchases, therefore, should be barred from counting towards satisfying the requirements of the Act.  

13. Energy Conservation

Act 213 makes various forms of energy efficiency eligible to produce Tier 2 alternative energy credits.  The energy efficiency provisions of the Act are important and must be implemented.  PennFuture recognizes that implementing the energy efficiency provisions require detailed thought, work, and dialogue.  Consequently PennFuture has retained experts to provide advice on how best to implement the energy efficiency provisions of the Act.  PennFuture believes that the best means of conducting the needed work to implement energy efficiency is for the PUC and DEP to form a stakeholder group devoted to this issue and allow for expert input from interested parties.  PennFuture looks forward to providing its specifics recommendations and regulatory language to all parties in a stakeholder process.
14. Conclusion

DEP and the PUC are so far implementing Act 213 wisely. They are doing the necessary regulatory work to make the vision of Governor Rendell, Senator Erickson, Representative Ross and other key legislators a reality: change how electricity is generated in Pennsylvania by building thousands of megawatts of new wind, solar, and other cleaner generation. PennFuture is committed to assisting both agencies toward that end.  Thank you again for the opportunity to provide reply comments. 
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