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ORDER
BY THE COMMISSION:

Before the Commission is a letter petition of October 12, 2004, filed by the PECO Energy Company’s (“PECO”) Sustainable Development Fund (“SDF”).  The SDF seeks Commission approval of multiple amendments to its bylaws which were approved by its Board of Directors on September 28, 2004.  This filing is required under the terms of the PECO restructuring settlement that was approved by the Commission.    Application of PECO Energy Company for Approval of its Restructuring Plan Under Section 2806 of the Public Utility Code, et al., Docket No. R-000973953 and P-00971265 (Order entered May 3, 1998) (“PECO Restructuring Settlement).
BACKGROUND

The SDF identifies three reasons for the proposed amendments to its bylaws, which are attached as Appendix A to this Order.  First, it wishes to incorporate provisions found in “best practices” documents currently under consideration by the Pennsylvania Sustainable Energy Board (“PASEB”) regarding code of conduct and conflict of interest policies.  Second, it wishes to incorporate provisions of the same best practices documents regarding the nomination and election of directors.  Finally, it wishes to maker certain other minor changes that it believes are appropriate in light of its experience since Commission approval of its original bylaws.  PECO Energy Sustainable Development Fund Bylaws, Docket No. R-00973953 (Order entered December 17, 1999).

It is important to note the historical context of this filing.  The Commission was previously asked to approve the nomination of directors to the SDF’s Board of Directors in January of 2004.  Questions were raised at that time as to whether the SDF had acted in accord with its bylaws and the terms of the PECO Restructuring Settlement in its nomination of these directors.  The Commission ultimately approved the SDF’s nominees, but directed the SDF to address ambiguities the Commission found in the SDF’s existing bylaws before submitting additional nominations for approval.  Request for Approval of Charlotte Arnold, Sharon Barr, Randolph Haines, Ellen Lutz and Peter Shaw to the Board of Directors of the Sustainable Development Fund, Docket No. R-00973953 (Order entered April 22, 2004) (“Nominations Order”).  

Over the past year, the PASEB has been meeting on a regular basis to prepare its own governing bylaws.  The PASEB is a statewide board whose purpose is to provide oversight, guidance and technical assistance to the regional sustainable energy funds.  Re Sustainable Energy Funds, Docket Nos. R-00973953, R-00973954, R-00973981, R-00974008, R-00974009 (Order entered June 4, 1999).  The Commission has recently defined the role and responsibilities of the PASEB.  Statewide Sustainable Energy Board, Docket No. M-00031715 (Order entered August 12, 2003).  The Commission directed the PASEB to develop best practices to guide the regional funds on various subjects, including nomination and election of directors, conflicts of interest, and the application for funding process.  The PECO SDF has modeled its proposed amendments on the guidelines present in the current drafts of these documents, which are still before the PASEB for review and consideration.
DISCUSSION


In this section, we will briefly review the key elements of the proposed amendments to the SDF’s bylaws.

A. Board of Directors 


The proposed amendments substantially expand upon the terms of the previous bylaws.  Specifically, these amendments provide more detail on the composition of the board, the nominations and elections process, the director removal process, and compensation of directors.  Given our directive in the April 2004 Nominations Order, we will focus on the nomination and election process.

The new bylaws expressly provide for the establishment of a nominations committee to manage this process.  The committee is responsible for establishing selections criteria, notifying the public of vacancies, and evaluating and recommending a candidate for the vacancy.  These bylaws also lay out a step by step process that will be followed when soliciting and evaluating nominations.  


Importantly, these bylaws provide that nominations may be submitted by “. . . any person interested in Pennsylvania’s electric utility industry or clean energy technologies.” Amended Bylaws, Section III. E. 5.   This is also an important change from the current bylaws, which only provide for nominations by the parties to the restructuring settlement.  As this funding is intended to benefit all Pennsylvanians, it is appropriate that there be the opportunity for participation from all constituent interests. 
 
Additionally, it must be noted that the roster of participants in the retail market has changed, and will continue to change over time.  Some parties who were active in the restructuring proceedings are no longer in existence, or are simply no longer active in Pennsylvania.  Conversely, other companies and organizations have become involved in Pennsylvania in the years since these restructuring proceedings.  The Commission finds that the public interest is served by broadening the pool of potential nominees to include everyone with an interest in these matters.

These proposed bylaws provide that after the Nominations Committee has recommended a candidate, the Board of Directors will vote on the nominee at a meeting of the Board.  The bylaws include a quorum requirement of two-thirds of the sitting board for that meeting, and that the vote passes by a simple majority of those attending.  The Board will then submit the elected nominee to the Commission for approval.


Overall, the proposed amendments to the bylaws include substantially more detail on process for the nomination, review and election of directors than contained in the existing bylaws.  We find that these amendments are reasonable and comprehensively address the concerns we raised in the Nominations Order.  

B.  Code of Conduct, Conflict of Interest and Confidentiality Policy

These proposed amendments also include a substantially expanded section on a code of conduct for Directors, offices, employees and independent contractors of the SDF, and revised rules for conflicts of interest and the management of confidential information. Amended Bylaws Section VI., A-I.  The SDF asserts that the amended language is consistent with the proposed best practices for regional sustainable energy funds that are currently pending before the PASEB.  

Notably, these amendments include definitions for terms such as “adverse interest,” “compensation,” “confidential information,” and “financial interest.”  These terms are not defined in the current version of the bylaws.  The Commission finds that it is appropriate that definitions for key terms are included in these documents, as it promotes the consistent application of the bylaws by the SDF to these types of issues.

These amendments also include a greater level of detail on the disclosure of adverse interests and the actions that the SDF must take when such a finding is made.  It is important that this subject is fully addressed in these bylaws.   The public must have a reasonable level of assurance that the sustainable energy funds are managing their operations in an ethical manner.  We find that these amendments serve this purpose. 


C.  Other Changes

These proposed amendments to the bylaws include some changes to the section on the responsibilities of the Board and the SDF.  For example, the amendments delete the requirement that the Board shall ensure that the SDF “prepare an initial business plan to help the Board.” Amended Bylaws, Section III. J. The corresponding obligation of the SDF regarding the initial business plan has also been deleted.  Amended Bylaws, Section IV. A.  Given that the SDF has been in operation since 1999 and no longer requires an initial business plan, this obligation is obsolete.  The proposed amendments also include some additional detail on the responsibilities of the SDF.    We find that these amendments are reasonable and serve the public interest.
CONCLUSION


The Commission finds these proposed bylaw amendments to be reasonable, consistent with both the PECO Restructuring Settlement and our directive in the April 2004 Nominations Order.  The amended bylaws as set forth in Appendix A are therefore approved.  We wish to note that the best practices that the SDF has chosen to model its bylaws on are only guidelines, and not mandates from the PASEB.   Accordingly, we recognize that the other regional sustainable energy funds may address the same issues through their bylaws in a different manner than the SDF has; THEREFORE, 
IT IS ORDERED:
1.  
That the proposed amendments to the bylaws of the Sustainable Development Fund are approved.

BY THE COMMISSION,

                                                         James J. McNulty,

                                                         Secretary
(SEAL)
ORDER ADOPTED:  December 16, 2004
ORDER ENTERED:  December 16, 2004
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