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Pursuant to the September 10, 2004 Secretarial letter in this docket, Constellation NewEnergy-Gas Division, LLC (“Constellation NewEnergy-Gas Division”) respectfully submits the following Reply Comments for consideration by the Commission.
I. Scope of investigation.
In its comments presented during the September 30, 2004 en banc hearing the Energy Association of Pennsylvania (“Energy Association”) incorrectly concluded that the scope of this investigation is limited to issues regarding retail choice for residential and small commercial customers.  Constellation NewEnergy-Gas Division believes the Energy Association confuses reason with purpose.  The reason for the investigation is the statutory requirement present in the Natural Gas Choice and Competition Act (“Act”).  The purpose of the investigation is as stated in the Commission’s May 28, 2004 Order at page 2: “…to determine the level of competition that exists currently in the natural gas supply service market in Pennsylvania.” 
Neither the Act nor the Commission’s May 28, 2004 Order creates the artificial distinction presented by the Energy Association.  To the contrary, T.W. Merrill, General Manager of NRG Energy Center and an energy purchaser, and Amerada Hess, a licensed natural gas supplier in Pennsylvania, among others, presented clear and convincing evidence that the Act clearly requires an investigation that (a) encompasses all interested parties and (b) has as its subject matter gas supply services to any direct purchaser.  Constellation NewEnergy-Gas Division does not wish to reiterate what the Commission has already heard; suffice it to say that the Act provides no distinction between residential/small commercial and large-volume customers for purposes of the investigation therein delineated.  The Commission should reconvene the stakeholders to explore avenues to encourage more effective competition in Pennsylvania.
         
II. Unreasonable credit requirements.






In its presentation during the September 30, 2004 en banc hearing the Energy Association stated that creditworthiness standards properly vary among Pennsylvania’s natural gas distribution companies (“NGDC”).  In addition, the Energy Association’s written comments go further by placing the burden on the natural gas supplier to present evidence to the Commission that an existing credit standard is inappropriate, rather than reviewing such NGDC-specific standards in the instant investigation.

Constellation NewEnergy-Gas Division respectfully disagrees that review of a utility’s credit requirements for licensed natural gas suppliers should be outside the scope of the Commission’s investigation into competition in Pennsylvania’s natural gas market.  Whether effective competition exists in the Pennsylvania natural gas market is the statutory reason for the investigation.
   The credit standard imposed by an NGDC on a supplier goes to the heart and soul of whether a retail choice market is viable and competitive.  
As stated by other suppliers licensed by the Commission, Constellation NewEnergy-Gas Division believes it is sound public policy to ensure that marketers wishing to supply retail end users in Pennsylvania are financially secure.  However, unnecessary credit requirements can inhibit a supplier’s ability to enter the market.  Varying requirements among NGDCs within a statewide retail choice market can represent a disincentive to suppliers to expand, choosing to limit their activities to fewer markets in order to conserve financial resources.  Constellation NewEnergy-Gas Division submits that both situations exist among NGDCs and the Commission should include NGDC credit requirements for licensed suppliers as an issue for further review by stakeholders.

The NGDCs would have the Commission believe that varying requirements among the utilities reflect different levels of exposure to default by suppliers.  To the extent this was the case five or more years ago, as alleged by the NGDCs,
 the Commission should revisit its earlier decisions on this matter and determine the validity of allowing continuation of NGDC-specific credit requirements.  This goes to the very heart of the purpose for including section 2204 (g); the crafters believed (wisely, we believe) that what was true in the market in 1999 might evolve and change and be ripe for reconsideration five years later.
Standardization of credit requirements among NGDCs is one issue.  Whether a gas supplier already licensed by the Commission should have additional credit requirements imposed, and, if so, should the NGDC performing a merchant function be the entity imposing additional credit review on the supplier, are larger issues also ripe for review by the Commission in this investigation.  As we stated in our earlier comments,
 during the course of this investigation the Commission should reconsider the role of the utility concerning the financial requirements of a licensed supplier, especially a supplier serving only large-volume end users.  
    

III. Overly restrictive penalty provisions.
At the September 30 en banc hearing the Energy Association stated that existing penalty provisions are appropriate and necessary as a deterrent.  In its earlier comments the Energy Association raised the specter of the threat to reliability represented by the actions of suppliers that penalties are meant to prevent.

Constellation NewEnergy-Gas Division believes the Energy Association misses the point.  Constellation NewEnergy-Gas Division is unaware of any licensed supplier arguing that penalties should not be present.  The issue to Constellation NewEnergy-Gas Division is whether the recovery of costs from penalties is excessive and inappropriate relative to the infraction.  The Energy Association appears to argue that any level of recovery is necessary and justified, if approved by the Commission, in order to act as the required deterrent.  Constellation NewEnergy-Gas Division respectfully suggests that an appropriate deterrence can exist while the amount of recovery is not exorbitant relative to the costs incurred by the NGDC; as an example, a cost-based penalty tied to the actual costs incurred by the NGDC and tied to a reasonable multiplier is one approach (absent habitual behavior by a supplier thereby justifying more punitive penalties).

Constellation NewEnergy-Gas Division recommends that the Commission revisit the issue of NGDC-specific penalty provisions currently in place.  The Commission should determine whether, as the Energy Association suggests,
 appropriate differences presently exist among the gas distribution companies that argue against more standardization of NGDCs’ penalty provisions.        
IV. Conclusion.
Based upon the information presented in this investigation to this point in time by licensed suppliers, the NGDCs (as represented by the Energy Association), and other stakeholders, Constellation NewEnergy-Gas Division concludes that pursuant to § 2204 (g) of the Act the Commission should reconvene the stakeholders’ collaborative to “explore avenues, including legislative, for encouraging increased competition in (Pennsylvania).”
  Among the issues that should be addressed by the stakeholders’ collaborative, Constellation NewEnergy-Gas Division specifically recommends the following be included:
A. NGDC business practices, including whether NGDC-specific credit requirements and penalty provisions should be more standardized in order to foster increased and more effective competition in Pennsylvania.
B. NGDC-specific operating rules,
 including but not limited to pooling regulations, volumetric tolerances, trading of imbalances, and telemetry use and cost.

C.  Capacity assignment and SOLR.
 

Constellation NewEnergy-Gas Division appreciates the opportunity to submit these comments to the Commission in support of fostering competition in Pennsylvania’s natural gas retail market.  We look forward to working together with other licensed suppliers, NGDCs, and other stakeholders to develop recommendations for action that the Commission should take, or present to the Pennsylvania General Assembly as necessary, to support movement towards an effectively competitive retail natural gas market in this Commonwealth.  



























� Constellation NewEnergy-Gas Division notes that Section 2204 (g) of the Act uses the term “effective competition.”  As we presented in our August 27, 2004 comments, Constellation NewEnergy-Gas Division has experienced a “reasonably liquid and transparent” market for the industrial customers we serve in Pennsylvania.  However, we believe the issues raised in these reply comments, as well as the myriad of concerns expressed by licensed natural gas suppliers and others doing business in Pennsylvania, must  be addressed to allow more opportunities for our customers and other retail end users in Pennsylvania, i.e., to create more effective competition.      


� Energy Association comments dated August 27, 2004, page 13.


� 66 Pa. C.S. § 2204 (g) states in part: “…the commission shall initiate an investigation or other appropriate proceeding…to determine whether effective competition for natural gas supply services exists on the natural gas distribution companies’ systems in this Commonwealth.” 


� Energy Association comments dated August 27, 2004, page 13.


� Constellation NewEnergy-Gas Division comments filed August 27, 2004, pages 6-8.


� Energy Association comments at pages 13-14.


� Id. at page 13.


� See concluding sentence of § 2204 (g) of the Act. 


� Constellation NewEnergy-Gas Division refers to the August 27, 2004 comments submitted by Amerada Hess, pages 9-10 and 12 regarding these issues.  


�These two issues are directly relevant toward an evaluation of the retail choice market for residential and small commercial customers.  However, unlike NGDC credit requirements, penalty provisions, and operational rules, neither of these issues has a direct impact on Constellation NewEnergy-Gas Division’s business since we only serve large-volume commercial and industrial customers in Pennsylvania.
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