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As directed by ALJ Colwell during the September 30, 2004 en banc hearing in the referenced docket,
 the Energy Association of Pennsylvania (the "Energy Association"), acting on behalf of its natural gas distribution company (“NGDC”) members,
 submits the following reply to the other parties’ en banc testimony:

1.
Given legitimate economic distinctions among customer classes and the overall construct of the Natural Gas Choice and Competition Act, “effective competition” exists for purposes of Section 2204(g).
In this proceeding under Section 2204(g) of the Gas Restructuring Act, the question before the Commission is “whether effective competition for natural gas supply services exists on the [NGDCs’] systems. . . .” 
 For industrial and other large-volume, high-load-factor customers (commonly known as “the  non‑core market”) the answer is a resounding “yes” — and it has been a resounding yes for many years. Consider the testimony of the Small Business Advocate:

It also seems to me that we ought to take account of the fact that in electric, people would be doing handstands, marketers included, if 40 to 50 percent of all the electricity delivered in Pennsylvania were being provided by non‑utilities.

But when you add in the gas that’s being transported for large C&I customers, that’s what you have today for gas, 40 to 50 percent.

Natural gas supplier (“NGS”) presence in the non‑core market is the result of clearly definable economic factors. NGDC sales rates reflect the composite cost of serving all their sales customers, and within any one rate customers with higher load factors subsidize those with lower load factors. Because non‑core customers generally have higher load factors than core customers, they can reduce their per unit natural gas cost by leaving NGDC sales service for service provided by a marketer (or acquired directly) through a dedicated stream of firm interstate or local transportation or storage capacity.
 In addition, some non‑core customers are willing to take interruptible service because they can switch to an alternate fuel or suspend operations. Interruptible capacity is significantly less expensive than firm capacity, providing yet another economic incentive for a non‑core customer to leave NGDC sales service.

These economic factors are not present for residential and other small-volume, low‑load‑factor customers (commonly known as “the core market”). The Gas Restructuring Act extended choice to the core market, allowing core customers to receive competing offers and allowing NGSs to extend those offers. At the same time, the General Assembly recognized the absence of incentives that would make these customers attractive to NGSs, and it framed the Gas Restructuring Act to protect the core market by ensuring that NGDCs would continue to serve core customers at “supplier of last resort” rates regulated under Sections 1307, 1317 and 1318 of the Public Utility Code.
  As evidenced by the testimony of the Consumer Advocate and Small Business Advocate, these provisions have worked without customer complaint.

NGS activity in the core and non‑core markets has been as expected given the economics of the industry. The reasons for the different levels of activity are economic, not legislative, and to cite the Small Business Advocate there are no “things within the parameters the Legislature set which are creating unnecessary impediments to competition.” 
 Accordingly, there is ample reason for the Commission to conclude that  — for purposes of Section 2204(g) — effective competition does exist.
2.
Testimony from the NGSs repeatedly attempts to use this proceeding to explore issues that should be raised through procedures that already exist under the Gas Restructuring Act and the Commission’s implementing provisions.

The Gas Restructuring Act and the Commission’s implementing regulations provide numerous opportunities for parties to raise issues, file complaints and voice concerns regarding retail choice and its operation on individual NGDC systems. Instead of taking the legislative and regulatory paths that were established for these concerns, the NGSs’ testimony repeatedly looks to handle these issues in this proceeding. The consistent failure to refer to these avenues for relief, as illustrated by the examples below, reflects a broader NGS disregard for opportunities provided within the Gas Restructuring Act and the Commission’s implementing requirements.
A leading example concerns the Binding Interim Standards governing the relationship between NGDCs and their marketing affiliates.
 During the en banc hearing NGSs criticized a number of aspects of these standards, yet their criticisms failed to mention that under these very standards (1) NGDCs are required to “establish and file with the Commission a complaint procedure for dealing with any alleged violations” 
 and (2) “[p]arties alleging violations of these standards may pursue their allegations through the Commission’s established complaint procedures.”
 It is unclear why NGDC or Commission complaint procedures were not mentioned, let alone pursued, or why these issues were not raised in the Commission’s pending docket establishing permanent standards of conduct.

In a similar vein, members of the second panel used the en banc hearing to take issue with the terms of one or another NGDC transportation program,
 yet no concrete examples were provided (even after specific request) 
 and none of the marketers mentioned filing a complaint.
One NGS panelist testified that suppliers “must be able to establish a direct retail relationship with their customer if retail competition is to succeed.”
 Nothing in the Gas Restructuring Act prevents an NGS from billing for its natural gas supply services. In fact, the statute specifically allows the customer to choose whether to have NGS services billed by the NGS or included on the NGDC’s bill.
 The witness went on to testify that the issue may not be whether an NGS can bill for its services, but whether the bill should say whatever an NGS wants:
The utilities control the bill and marketers are basically told what they can communicate to customers and how they can price their product for their customers. This model is never going to produce a competitive market.

Natural gas bill format and content are specified by Commission regulations
 that were developed through a rulemaking proceeding.
 NGSs participated actively in this rulemaking proceeding, and the Final Rulemaking Order demonstrates the Commission’s careful consideration of the marketers’ positions.
 The marketers had ample opportunity to present their case when the Commission was deliberating the bill format issues. (Of course, the NGSs are free to further their relationship with their customers through direct mail.)

Another member of the second panel suggested the need for unbundling further services, specifically billing and metering.
 The Gas Restructuring Act specifically states that the unbundling of such services and others may be addressed only by the Commission through  rulemaking.
 

 These instances, as well as the NGSs’ consistent refusal to follow statutory avenues for alternatives to assigned capacity,
 show a pattern of disregard for the procedural avenues and opportunities provided by the Gas Restructuring Act and the Commission’s implementing provisions. In effect, the NGSs have approached this investigation as an opportunity to rehash all the issues that were addressed, or could have been addressed, during the collaborative discussions that framed the Gas Restructuring Act. However, the actual purpose of this investigation is for the Commission to determine whether effective competition for natural gas supply services exists on the NGDCs’ systems.  We ask the Commission to maintain its focus on the issue at hand.

3.
The Small Business Advocate’s “cost-plus” approach to penalties incorrectly assumes that when an NGS defaults the NGDC will always be able to find replacement supplies.

The Small Business Advocate suggested that penalties for NGS misconduct should be based on the cost of replacement of natural gas times a multiplier (more precisely, a pair of multipliers, one to be applied for inadvertent non-compliance and a larger one to be applied for intentional misconduct). The Energy Association’s earlier comments noted that a fault‑based system of tiered penalties was both unworkable from the standpoint of establishing the defaulter’s intent and inappropriate because the damage associated with a given level of default was the same whether the default was intentional or not.
  In addition, the “cost-plus” approach necessarily assumes that when an NGS defaults, the NGDC will always be able to locate and purchase enough natural gas to “cover” the marketer’s failure. The Energy Association does not believe this to be the case, and, more importantly, the Energy Association believes that policy should not be established on the assumption that replacement natural gas will be available under every conceivable marketer failure scenario.

Proper penalties that promote reliable natural gas service must be in place and must not be structured so as to create a situation where pipeline penalty gas or overruns are considered available services that can be used to cover marketer failures. To do so would undermine reliability.

The Commission should also be mindful of the varying physical characteristics of NGDC systems. While some systems may be in market locations where pipeline capacity or on-system supplies or storage are present or readily available incrementally, other systems do not have these characteristics, and may have far fewer, or no, gas supply options in the event of a NGS fails to deliver anticipated supplies to its core market customers.

4.
The current, statutory system of annual purchased gas cost rates with quarterly adjustments reflects a reasonable balance among the possible approaches.

In the initial comments in this proceeding and during testimony during the en banc hearing, NGSs have at various times argued for increasing the frequency of purchased gas cost (“PGC”) rate changes to a monthly basis (to better reflect current wholesale market conditions) or for freezing PGC rates for a year at a time (to make it easier to compare prices). In response to a question from Commissioner Thomas, the Consumer Advocate noted that every approach has benefits and problems:

I’ve struggled between whether the answer is to have monthly or annual, and even if you do it annually, which is sort of the way we used to do it, the problem is that the gas costs have become so volatile that the risk of massive overrecovery or underrecovery are just greater.

So I don’t really have a solution. I don’t have a solution for that. I do think that even in Ohio, they do use quarterly reconcilable updates, so it’s not that uncommon even in states that have had more choice than we do, but I wish I had an answer for that.

In theory at least, there are a range of possible ways to establish an initial PGC rate and its subsequent adjustments.
 However, there has been no evidence presented during this investigation that a change to the quarterly adjustments provides a benefit to consumers (or to NGSs for that matter).

CONCLUSION


The Energy Association appreciates this opportunity for reply, and we trust these comments will be considered as the Commission continues its deliberations in this matter. 
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�	Tr. 79. 


�	As defined in the the Natural Gas Choice and Competition Act [hereinafter the “Gas Restructuring Act”], see 66 Pa.C.S. § 2202. While these rebuttal comments reflect a consensus among the Energy Association’s NGDC members, they do not preclude or constrain any member from filing comments in its individual capacity. 


�	66 Pa.C.S. § 2204(g). 


�	Tr. 70. 


�	As one witness put it, “I believe there’s competition in the large C&I market because marketers are trading capacity, bringing capacity to the market.” Tr. 75. 


�	66 Pa.C.S. §§ 1307, 1317 and 1318. In its orders regarding the NGDCs’ restructuring plans, the Commission further protected the low�income portion of the core market by directing significant expansions to customer assistance assistance programs (“CAPs”). As CAP rates are even lower than regulated SOLR rates, it would be all the more difficult for an NGS to provide an attractive rate to this segment of the core market. 


�      	Tr. 70. One party testified at length that the Commission should convene parties under section 2204(g) to examine issues under federal jurisdiction or to consider hypothetical matters that have not been concretely articulated by any interested party, see, Tr. 56-57: 





Dealing with capacity assignment is a lot more difficult because of the involvement of FERC and the involvement of pipelines, and things have to be done in Washington before we can really solve things with regard to capacity assignment.





Similarly, with regard to the SOLR model, the SOLR model, as you know, is a very difficult concept. You’re struggling with it on the power side when you’re dealing with POLR, and I don’t think any state in the country has really developed an effective POLR model let alone a SOLR model.





So I think those ideas, the SOLR and capacity assignment, are very difficult, but I think . . . through a collaboration we can move the ball forward.





(emphasis supplied). Nothing in the Gas Restructuring Act supports convening parties under Section 2204(g), and forcing stakeholders to incur the significant costs associated with participation in a collaborative, to discuss matters outside Pennsylvania’s jurisdiction or to engage in vague, academic discussions about economic models that have not been developed anywhere.





�      	See, e.g., Tr. 22-25.





�      	52 Pa. Code § 69.4992(13).





�      	Id., § 69.192(15).





�      	See, e.g., Tr. 20-21 (Amerada Hess testimony complaining about Equitable’s agency program).





�      	Tr. 51-52 (Colloquy between Commissioner Thomas and Witness Magnani).





�      	Tr. 45.





�      	66 Pa.C.S. § 2205(c)(1).





�      	Tr. 46.





�      	52 Pa. Code § 62.74.





�      	PUC Docket No. L-00000149.





�      	Customer Information Disclosure Requirements for Natural Gas Distribution Companies and Natural Gas Suppliers, 31 Pa.B. 2005 (2001).





�      	Tr. 48.





�      	66 Pa.C.S. § 2203(3).





�      	Tr. 12-13; see generally, “Comments of the Energy Association of Pennsylvania” 7-8.





�      	Id., 14.





�      	Tr. 77.





�      	As one witness put it, “[T]here’s a bunch of solutions. There’s a continuum. Tr. 35.
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