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ORDER 


Before the Commission is a Petition to Withdraw Petition and Close Proceeding filed on June 16, 2004 by Verizon Pennsylvania Inc. and Verizon North Inc. (collectively Verizon).  Verizon requests that the Commission: (1) grant Verizon leave to withdraw its earlier filed Petition to Initiate Proceedings and (2) terminate all further proceedings in this matter (including the issuance of a “summary of the record”) and close the docket.  We shall deny the petition.

Background

On August 21, 2003, the Federal Communications Commission (FCC) released its Triennial Review Order
 in which the FCC asked this Commission to take on some fact- finding responsibilities concerning a determination as to which of Verizon’s network elements shall be made available to requesting carriers in Pennsylvania pursuant to 
47 U.S.C. § 251(c)(3).  On October 3, 2003, in cooperation with the FCC’s request, we issued our Procedural Order instituting this proceeding to gather the information necessary to make lawful determinations as to whether Verizon must continue to provide access to certain network elements.

On October 31, 2003, Verizon filed its Petition to Initiate Proceedings in compliance with our Procedural Order for the purpose of rebutting the FCC’s national finding of impairment for mass market switching, dedicated transport and high-capacity loops under the standards embodied in the Triennial Review Order.   Hearings were held and briefs were filed.

On March 2, 2004, after the briefs were filed, the United States Court of Appeals for the District of Columbia vacated portions of the Triennial Review Order.  USTA v. FCC, 359 F.3d 554 (D.C. Cir. 2004) (effective June 16, 2004), petitions for cert. pending (USTA II).  In particular, the Court of Appeals held that it was unlawful for the FCC to delegate to state commissions the power to make determinations regarding whether requesting carriers would be impaired without access to network elements.

By Secretarial Letter issued March 25, 2004, we temporarily suspended activity in this proceeding.  By Secretarial Letter issued June 3, 2004, we notified the parties that the Office of Administrative Law Judge would be preparing for comment by the parties a summary of the record evidence.

On June 16, 2004, Verizon filed its Petition to Withdraw Petition and Close Proceeding.  In support of the petition, Verizon states that this Commission no longer has authority to conduct this proceeding.  Verizon bases this allegation upon the June 16, 2004 issuance of the USTA II Court’s mandate; the mandate gives effective the Court’s vacation of the state commission delegation portion of the Triennial Review Order.  According to Verizon, only the FCC is now authorized to conduct the requisite proceeding.  Verizon further requests that the Commission refrain from the release of a “summary of the record” in this proceeding.  Verizon argues that the Court of Appeals invalidated the substantive test upon which the record was built; therefore, a summary would have no lawful purpose. 

On June 22, 2004, the presiding Administrative Law Judge released a document titled “Summary of the Record Evidence.”  A 30-day comment period was established.  Timely comments were filed by Verizon, AT&T Communications of Pennsylvania (AT&T), and Sprint Communications Company (Sprint).


Also in June and early July, oppositions to Verizon’s Petition to Withdraw were filed by the Office of Consumer Advocate (OCA), AT&T, and Sprint.  Sprint observes that the withdrawal of a pleading is not a matter of right.  AT&T argues that the issuance of the Summary of Record Evidence moots at least part of the rationale for the petition.  AT&T and OCA argue that the Commission should use the record to enhance its understanding of the presence of facilities-based competition in Pennsylvania.  Generally, the opponents argue that the evidentiary record compiled in this proceeding may have some value to the FCC.


Verizon filed a reply to the protests to its Petition to Withdraw.  The thrust of Verizon’s argument is to challenge the usefulness and accuracy of the record for any picture of the extent of competition in Pennsylvania.


On August 20, 2004, the FCC issued a Notice of Proposed Rulemaking in which it solicited comment on alternative unbundling rules that will implement the obligations of 47 U.S.C. § 251(c)(3) in a manner consistent with the Court of Appeals’ decision in USTA II.  In the Matter of Unbundled Access to Network Elements, WC Docket No. 04-313, and Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, Order and Notice of Proposed Rulemaking (rel. Aug. 20, 2004) (FCC 04-179), petition for mandamus pending (filed Aug. 23, 2004, D.C. Cir. No. 00-1012).  In this most recent rulemaking order, the FCC encourages state commissions to file “summaries of state proceedings [conducted pursuant to the Triennial Review Order], especially highlighting factual information that would be relevant under the guidance of USTA II.”  NOPR at para. 15.  Comments will be due 21 days after publication in the Federal Register.  

Disposition

The withdrawal of a pleading in a contested proceeding is not guaranteed as a matter of right.  After considering such a petition, any objection thereto, and the public interest, the Commission in its discretion determines whether the withdrawal will be permitted.  52 Pa. Code § 5.94.  

In this case, Verizon premises withdrawal on a lack of Commission authority.  We reject this argument.


It is lawful for this Commission to assist the FCC with fact finding.  USTA II, 359 F.3d at 566 (opining that the FCC’s decision-making process may be aided by state commission “fact gathering” as well as “advice”); 66 Pa. C.S. §104.


The factual record in this proceeding is fully developed and briefs have been filed.  Considerable resources have already been devoted to this proceeding by the parties and the Commission.  The FCC has noted that this and other state commission records may contain valuable factual information for the FCC’s consideration as the FCC develops its new national unbundling rules.  See NOPR at para. 15.  If the record in this proceeding can assist the FCC, then we anticipate using it (or portions thereof) to aid the FCC in its performance of its fact finding and adjudicative functions.  The record (or portions thereof) may also be used by this Commission as deemed appropriate, such as understanding the presence of facilities-based competition in Pennsylvania.  Moreover, given the Petitions for Certiorari pending before the Supreme Court of the United States, we do not wish to close this proceeding prematurely.  For these reasons, the granting of Verizon’s Petition would not be in the public interest; THEREFORE,

IT IS ORDERED:

The petition of Verizon Pennsylvania Inc. and Verizon North Inc. is denied.






BY THE COMMISSION







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: September 10, 2004
ORDER ENTERED:  September 15, 2004
� Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 18 FCC Rcd 16978, FCC 03-36, as corrected by FCC 03-227, CC Docket No. 01-338, Report and Order (rel. Aug. 21, 2003), vacated-in-part, remanded-in-part and affirmed-in-part by USTA v. FCC, 359 F.3d 554 (D.C. Cir. 2004), petitions for cert. pending.
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