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Q. Please state your full name and business address.

A.
My name is Richard J. Kruse.  My business address is Duke Energy Gas Transmission, 5400 Westheimer Court, P.O. Box 1642, Houston, Texas 77251-1642.

Q. 
What is your academic background?

A. 
I received a Bachelor of Science in Economics from Texas Tech University in 1974 and graduated with a law degree from the University of Houston in 1977.

Q.
Please describe your course of employment with Texas Eastern and the scope of your current duties and responsibilities for the company.

A.
I am a Vice President with Duke Energy Gas Transmission responsible for business initiatives pricing and regulatory affairs.  I started my employment in 1977 with Texas Eastern Transmission Corporation, now Texas Eastern Transmission, LP (both are referred to herein as “Texas Eastern”), in the rate department, which also was responsible for developing and implementing rates and pipeline tariffs.  I subsequently transferred to the legal department, working principally with the rates and regulatory affairs groups at the company.  In 1988, I was appointed Assistant General Counsel for Texas Eastern, and in 1990 I became Deputy General Counsel of Regulatory/Operations for Texas Eastern and Algonquin Gas Transmission Company, now Algonquin Gas Transmission, LLC (both referred to hereinafter as “Algonquin”).  In 1992, I was named Vice President and General Counsel for Texas Eastern and, in 1995, I was named Associate General Counsel of PanEnergy Corp., responsible for PanEnergy’s interstate pipelines.  In 1997, after the merger of PanEnergy Corp. and Duke Power Company, I was named Vice President and General Counsel of Gas Operations for the new Duke Energy Corporation, and in 1998, Vice President and General Solicitor.  In 1999, I took a business position responsible for industry initiatives.  In March 2000, I assumed additional responsibilities for rates and regulatory affairs.  In my current position, I have responsibility for all of Texas Eastern’s proceedings before the Federal Energy Regulatory Commission (“Commission”), which includes rates, certificate matters, and tariff matters generally.  I have similar responsibilities for the other Duke Energy Gas Transmission pipelines and storage facilities, including Algonquin, East Tennessee Natural Gas, LLC, and Egan Hub Partners, L.P. and the pipelines that the Duke Energy Gas Transmission affiliates manage, such as Gulfstream Natural Gas System, L.L.C. and Maritimes & Northeast Pipeline, L.L.C.  Finally, I am on the Board of Directors for the North American Energy Standards Board, an association of numerous energy section companies that addresses electronic communication and common business practice standards.

Q.
What are the interests of Texas Eastern in this proceeding?

A.
Texas Eastern's interstate pipeline system extends from the State of Texas through ten states to the State of New York.  Texas Eastern also has storage fields in Maryland and Pennsylvania.  Texas Eastern has contracts with and provides transportation and storage service to several customers in the State of Pennsylvania.  

Q.
What is the purpose of your testimony in this proceeding?

A.
Texas Eastern was an active participant in the gas restructuring cases of several Pennsylvania local distribution companies including Columbia Gas of PA, Dominion Peoples Gas Company, Equitable Gas Company, National Fuel Gas Distribution, UGI Corp., Penn Fuel Gas, Philadelphia Gas Works and PECO Gas during 1999-2000.  In many of those cases, Texas Eastern filed testimony.  Additionally, Texas Eastern has been active in gas collaboratives conducted by the various LDCs.


The purpose of my testimony is to provide Texas Eastern's comments in response to this Commission’s May 28, 2004 Order initiating an investigation into the natural gas supply market and whether adequate competition exists in the state five years after the enactment of the Natural Gas Choice and Competition Act. 

Q.
As a FERC-regulated pipeline, can you provide any insight into developments at the FERC in the recent past which would impact natural gas supply in Pennsylvania?

A.
The most significant development at the FERC of recent note would be Order 637 issued on February 9, 2000.  Order 637 et seq., provided for increased pipeline services in the secondary market, market segmentation and capacity release, all of which has increased the value of primary firm transportation.  As explained below, Texas Eastern nevertheless remains convinced, as it has repeatedly stated in the past, that providers of service to firm loads should be required to hold firm capacity with firm receipt points and firm delivery points sufficient to meet their peak day requirements.

Q.
Do you have any other recommendations regarding factors that the Commission should consider in assessing the success of gas competition on a prospective basis?

A.
Yes.  As the recent past has demonstrated, the significance of the creditworthiness of shippers/marketers must not be overlooked.  It is very important that the Commission ensure that any shippers/marketers operating within Pennsylvania have sufficient creditworthiness to operate in both the short term and long term.  The solvency of creditworthy shippers is also important to ensure the financial ability to hold and construct new pipeline capacity.  It is my understanding that shipper/marketer creditworthiness is determined, in Pennsylvania, on an LDC-specific basis.  While this may be sufficient, I would recommend that the Commission continue to oversee LDC-specific creditworthiness requirements in order to ensure that such requirements remain adequate.  

Q.
What is your assessment of the sufficiency of pipeline facilities within Pennsylvania?

A.
Based on Texas Eastern’s experience, it is apparent that the market is continuing to grow in Pennsylvania and the northeast as a whole.  However, there have only been modest facility enhancements within Pennsylvania to accommodate this new market growth.  I believe there remains some uncertainty in the marketplace as to which party is responsible for the construction of new pipeline facilities.  Pennsylvania, like other states, has assigned LDCs with the responsibility as the supplier of last resort.  Regardless of whether LDCs or other entities are charged with the responsibility of being suppliers of last resort, the supplier of last resort should be given clear signals that the costs of acquiring pipeline capacity and other assets on a firm basis sufficient to meet its obligations will be fully recoverable.

Q.
Under what conditions is Texas Eastern willing to expand its capacity in Pennsylvania?

A.
The Federal Energy Regulatory Commission (FERC), which is the entity that authorizes interstate pipelines to build new projects, requires that new projects meet certain criteria.  Among other things, the pipeline project sponsor is required to show that there is a market for the project either though contracts or other evidence, such as market studies.  Equally important, pipelines will not obtain financing to move forward with new construction unless the project is economically viable.  Whether the project is economically viable will depend on shippers’ commitments to long-term contracts, as well as the pipeline’s perceived ability to secure longer-term capacity renewal when the initial contracts expire or otherwise terminate.  I would note that Texas Eastern is currently holding an open season at this very moment to determine whether the market desires to expand.

Q.
Do you have any further recommendations about LDC recovery of facility investments?

A.
Yes.  It is critically important for Pennsylvania LDCs that LDCs be allowed to recover from ratepayers the costs of new facility construction necessary to serve growing markets.  LDCs should be assured that any investments that they make in upgrading and expanding pipeline facilities necessary to serve the intrastate market will be recoverable through rates.

Q.
Do you have any observations on the permitting process for pipeline facilities?

A.
Yes.  It is very important that the state and federal agencies, responsible for permitting new pipeline projects, complete the review and permitting process in a timely manner.  One of the most important factors in controlling gas prices to the end user is investment in new infrastructure.  Investment in infrastructure means not only the upgrade and maintenance of existing pipeline facilities but timely investment in new pipeline facilities where market demands render existing facilities insufficient.  The permitting process is a critical element in the investment in new infrastructure.  Pennsylvania must recognize that, where these investments are concerned, regional and national interests must prevail over local interests in the permitting of interstate gas pipelines.  

Q.
What other factors should the Commission consider with reference to the disposition of interstate pipeline capacity held by LDCs?

A.
In the various LDC restructuring cases, Texas Eastern made a number of recommendations on the treatment of pipeline capacity.  Many of these recommendations are just as appropriate now as they were in 1999-2000.  The existing interstate contractual commitments, held by an LDC, represent a valuable resource acquired by the LDC to assure reliable service for its service territory.  In addition to being the vehicle for the transportation of gas from point A to point B, the contractual commitments by Texas Eastern for hourly delivery flexibility and pressure at specified points of delivery into the LDC's facility play a critical role in preserving the operational integrity of the LDC system.  The Commission should continue to evaluate the impact on LDC operations and service to Pennsylvania markets if such contract rights are no longer held by the LDC.  The Commission should also monitor who will be responsible in the future for maintaining adequate access to firm upstream pipeline capacity.

Q.
Why is it important to maintain access to upstream interstate pipeline capacity on a firm contractual basis?

A.
Continued reliable natural gas service is dependent upon continuing contractual dedication of capacity into Pennsylvania, including dedication of capacity at specific points that are operationally important (points of input, quantities of gas, and pressure) to LDC systems.  Such capacity should be dedicated in quantities adequate to cover peak day as well as average day deliveries, to preserve historical reliability and supply diversity, and to meet, on a firm basis, new market demands.  Without access to the requisite firm upstream interstate pipeline capacity, there can be no assurance of continued reliable service and growth of the market for clean-burning natural gas could also be affected.  

Q.
Are secondary points of receipt or delivery sufficient to ensure firm access to interstate capacity?

A.
No, they are not.  Under most interstate pipelines' firm rate schedules, customers have primary points of receipt and delivery, along with access to flexible or secondary points of receipt and delivery.  If the customer wants to use secondary points of receipt or secondary points of delivery, it can try to schedule receipts and deliveries at those points.  However, the customer's ability to receive and deliver gas at those locations is affected by the potential lack of availability of the secondary receipt and delivery point capacity.  In other words, there is a curtailment risk associated with contracting for gas supply from a point without also having primary firm rights at that point. 

Q.
How can the Commission ensure that natural gas marketers provide reliable service?

A.
Texas Eastern believes it is appropriate for the Commission to continue to require a marketer, desiring to serve customers on a firm basis, to show that it has firm capacity on the upstream interstate pipeline sufficient to meet the needs of its firm customers for the period of time that it intends to serve customers requesting service.  Further, Texas Eastern believes that the marketer must continue to demonstrate that it has firm receipt point capacity at locations that will enable the marketer to access natural gas on a firm basis and firm delivery point capacity to deliver the gas to the LDC at the necessary input points.

Q.
Do you have any observations on the mandatory assignment of capacity?

A.
If contracts are assigned on a permanent, non-recallable basis, the existing contractual nexus between interstate pipelines and local distribution will be eliminated.  Interstate pipelines will have no capacity obligations to LDCs.  Accordingly, prior to imposing such a requirement, the Commission should take into account the effects of such action on the continued reliability of service in Pennsylvania.  It is better to encourage providers of services in Pennsylvania to contract for capacity, rather than risk losing the safety net provided by the contractual dedication of capacity into Pennsylvania markets.  Additionally, encouraging service providers to de-contract potentially jeopardizes the operation of the local distribution system because it will affect the capacity and pressure into the system.

Q.
Can adequate capacity be obtained through short-term arrangements or capacity release?

A.
The goal of reliability simply cannot be achieved with short-term commitments or reliance on released capacity.  As mentioned above, pipelines must follow the procedures for awarding capacity set forth in their tariffs.  For example, Texas Eastern awards capacity through an auction process.  Shippers seeking short-term capacity must compete with other shippers for the capacity, so there is no assurance of obtaining capacity through this process.  Additionally, since pipeline capacity is generally constructed to meet demand, Texas Eastern is, in general, fully subscribed.  Short-term capacity will become available occasionally, but not on a predictable basis.  Finally, while shippers do release capacity from time to time, not all capacity posted for release is primary firm capacity.  For example, a shipper may release capacity that is secondary firm.  As previously discussed, secondary firm capacity cannot be relied upon during periods in which the pipeline system is constrained.  A supplier can only be assured of its ability to serve a particular market by acquiring primary firm capacity.  Reliance on anything less that firm, primary point capacity could jeopardize reliability of service, especially during winter months.

Q.
Pennsylvania has not yet begun its Supplier of Last Resort (“SOLR”) proceeding.  Do you have any observations on this subject?

A.
To ensure reliability, the SOLR must be an entity with contractually held, non-recallable firm capacity at primary delivery points and primary receipt points, as well as access to sufficient supply, to meet the needs of customers covered by the SOLR obligation.  In addition, the SOLR must possess and be able to demonstrate the financial ability to meet its obligations.  To the extent the SOLR is allowed to rely on short-term primary, short-term capacity release or capacity with secondary, as opposed to primary, rights, consumers will be exposed to potential price volatility for both capacity and supply and exposed to the risk associated with the potential unavailability of capacity.


Entities that will be serving the SOLR function must be required to demonstrate a pre-existing capability to cover potential failures of the market.  Given that the role of SOLR includes being called upon in market failure scenarios, the Commission must ensure that such entities have the opportunity to fully recover the legitimate costs associated with these pre-existing commitments.  There must be sufficient economic incentives for such entities to fulfill what is essentially a standby supplier function for the entire period required to serve the market.

Q. Should reliability continue to be of paramount importance?

A. Yes, recognizing that reliability requires both investment in and dedication of facilities, and contractual arrangements that are firm under design day conditions.  Parties making such investments, whether they be LDCs, pipelines, marketers or other parties, need a regulatory and marketplace structure sufficient to cover the costs of such investments.  Continued reliable service is dependent on continuing contractual dedication of capacity into Pennsylvania, including dedication of capacity at specific points that are important operationally (points of input, quantities of gas and pressure) to LDCs.  Without access to the requisite upstream interstate pipeline capacity there can be no assurance of continued reliable and safe service and growth of the market for clean-burning natural gas could also be affected.

Q.
Does this conclude your testimony?

A.
Yes.
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