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 I. Introduction.

Constellation NewEnergy-Gas Division, LLC (CNE-Gas)
 is pleased to submit these comments to the Pennsylvania Public Utility Commission (“Commission”) pursuant to the Commission’s order in this docket.  Enclosed as Attachment A to these comments is the specific information for CNE-Gas requested, including sales volume and customer number by class for each of the quarters of the years 1999 to 2004.

By way of background, CNE-Gas is a wholly owned subsidiary of Constellation Energy Group, Inc. (“Constellation”), a Baltimore-based Fortune 500 company that traces its history through almost two centuries.  Constellation is a family of companies whose members include Constellation Power Source, Inc. (responsible for wholesale sales and risk management), Constellation NewEnergy, Inc. (“NewEnergy”) (responsible for competitive retail sales of electricity and natural gas where market opportunity exists), Constellation Generation Group, LLC (generation owner, developer, and operator); and Baltimore Gas and Electric Company (a regulated natural gas and electricity company in central Maryland).

In Pennsylvania, NewEnergy is a licensed natural gas supplier (“NGS”) and electric generation supplier (“EGS”) that provides customized energy solutions and comprehensive energy services to commercial and industrial customers.  NewEnergy’s local management allows for tailor-made service geared towards lowering energy costs and hedging price volatility based on the exigencies of individual markets.  NewEnergy has served electricity customers in the Duquesne, Penn Power, PECO, Penelec, Metropolitan Edison and PPL service territories in Pennsylvania.  In addition to its participation in Pennsylvania’s markets for electricity, NewEnergy is licensed as a competitive retail supplier for natural gas and/or electricity in 17 states, the District of Columbia, one Canadian province, and operates out of 10 regional offices.

CNE-Gas serves natural gas customers in Pennsylvania in the service territories of Columbia Gas, UGI and National Fuel.  In addition to its customers in Pennsylvania markets, CNE-Gas supplies natural gas and related services to over 2,500 accounts located in 34 other states, including industrial customers, municipalities, local distribution companies and cogeneration facilities.  CNE-Gas has provided gas supply to such customers for over 12 years.  In an average month CNE-Gas transports between 11 and 12 Bcf of natural gas.  On any given day, CNE-Gas typically ships gas through 25 or more interstate pipelines and more than 70 local gas distribution companies.  CNE-Gas operates out of Louisville, Kentucky and eight regional offices.

CNE-Gas and NewEnergy view the Pennsylvania market as important to their business goals and objectives.  We are hopeful that the efforts by this Commission will create a robustly competitive gas market, such as was envisioned by the legislation.

 II. Background.

On June 22, 1999, Governor Tom Ridge signed Pennsylvania’s Natural Gas Choice and Competition Act (“Act”).  The Act reflected input from a collaborative group of natural gas stakeholders convened by the then-Chair of the Commission.  The legislation ultimately enacted was seen as a natural outgrowth of 1) the then-successful electric choice act and pilot programs, and 2) the success of the industrial gas market in the Commonwealth.  Legislative proposals considered by the stakeholder group were premised on an evolution of – not a revolution in – markets and a recognition that orderly development, even at the expense of speed, was best for all stakeholders.  Concerns that a variety of provisions in the legislative recommendations were potential barriers to market development resulted in a “look back” provision in the recommendations in order to provide a mechanism to address any of the recommendations that ultimately impeded market development or were not in tune with current market conditions. That “look back” is codified in Section 2204 (g) of the Act.  In our specific comments below, CNE-Gas provides details on our experience in Pennsylvania’s industrial gas markets, and makes specific recommendations on improvements to these markets.

 III. Topics to be addressed per the Commission’s May 27, 2004 Order.

The CNE-Gas business in Pennsylvania and other markets has been, and continues to be, to provide cost-effective and reliable natural gas supply and related services only to industrial companies and other large-volume, non-residential customers.  Therefore, the comments provided herein will focus principally on issues related only to the provision of service to such customers in Pennsylvania.

A. The assessment of the level of competition in Pennsylvania’s natural gas supply service market.

Pennsylvania’s natural gas market is reasonably liquid and transparent for industrial customers.  It is CNE-Gas’ experience that multiple natural gas marketers compete in the service territories where CNE-Gas provides services.  However, industrial customers could be better served and provided more opportunities for retail choice absent certain unreasonable credit requirements and overly restrictive penalty provisions imposed by some utilities.  CNE-Gas believes that by revising these requirements, retail choice opportunities to industrial and other large-volume, non-residential customers can be enhanced while at the same time providing adequate protection to bundled utility customers.  In doing so, the Commission can offer industrial customers in Pennsylvania additional opportunities to save money, thereby improving the economic climate for existing and prospective corporate citizens in Pennsylvania.

B. The effect of the price of natural gas on competition.
Natural gas is sold and traded in a very liquid, highly transparent market.  The level of competition, per se, is unlikely to change as the commodity price changes.  Marketers serving large-volume, non-residential load are able to compete on the basis of beating the utility’s price for gas, as well as leveraging access to transportation capacity on the pipelines serving local distribution companies.  This is in stark contrast to services provided to residential customers and others in retail gas choice programs because the transportation capacity is a mandatory assignment by the utility to the marketer.  Hence, there is no difference in price for the transportation of natural gas that the marketer can offer to be compared to the utility’s price for the transportation of natural gas.  Marketers serving large-volume customers also compete by offering new products and services to customers, including sophisticated hedging techniques that allow customers to manage their gas consumption and bills.  A customer whose natural gas bill does not constitute a large portion of the operating budget has less need for these types of products and services.

C. The effect of consumer education on competition.
For competition to occur in the residential and small commercial markets, consumer education is a critical element that helps customers gain confidence in the market.  However, with regard to large customers, consumer education should be limited to unbiased information regarding the availability and nature of Supplier of Last Resort service provisions of the tariff.  Utilities should not promote their Supplier of Last Resort service as a competitive alternative.

The option of retail choice has been available to industrial companies and other non-residential gas users for many years.  This option was facilitated by various Federal Energy Regulatory Commission orders during the 1980s and 1990s regarding interstate pipelines, and supporting actions by this Commission and other state utility Commissions to ensure that open-access intrastate pipelines allowed the benefits of retail choice to be available to eligible end users.  This is the service that this Commission can continue to support and encourage for large gas users who choose to arrange for their own supplies, ensuring fair and non-discriminatory behavior by regulated utilities.  Absent a level playing field, retail choice is an option not fully realized – for large gas users as well as participants in the retail choice programs.

In industrial and large commercial gas markets, information is key to providing superior customer service.  Marketers have developed products and services that revolve around tailored information and communicating this market information to the customer who can then make informed choices for natural gas supply.  In residential and small commercial markets, where the relationship and the information are not individually tailored, solid and credible information is required.  Pennsylvania’s Electric Choice program information campaign was a great example of a successful customer information campaign.  When the market appears ripe for natural gas choice in mass markets, the Commission would be well served by developing a similar campaign for gas choice information.

D. The effect of supplier financial security requirements on competition.
CNE-Gas believes it is critical that those entities that wish to market natural gas in Pennsylvania should be financially and technically strong.  Presently, the Commission has approved tariff provisions that place the utilities in the role of ensuring that gas marketers are financially capable of performing the services that they offer to customers.  However, it is arguable whether this function – ensuring a natural gas marketer’s financial soundness – should remain in the hands of the utility who remains a competitor of that same marketer.  Unless the utility has exited the merchant function, the Commission should reconsider whether credit review, if necessary after a marketer’s initial license approval, should remain as a continuing utility function.  At present, in Pennsylvania gas utilities still compete with marketers to serve retail customers.  Placing credit approval with the utilities could potentially lead to undue barriers imposed by utilities to market entry or expansion of existing business by marketers.  At the very least, in the case of CNE-Gas, the existing credit requirements have produced a somewhat chilling effect on the level of activity we have chosen to pursue and the pace at which we have elected to expand in Pennsylvania.  

In addition, CNE-Gas respectfully suggests that in determining the appropriate credit requirements a supplier must meet, a supplier’s history of activity on the utility’s system should be considered as well as the nature of the service the supplier intends to provide.  As evidenced in Attachment A, CNE-Gas has been providing gas services to customers in Pennsylvania for several years, and presently serves customers in three utility service territories.  And, as previously noted, CNE-Gas only provides service to non-residential, large-volume customers.  However, CNE-Gas’ experience has been that a utility may disregard a supplier’s past performance and present nature of business and impose increased credit requirements for no apparent reason when given the opportunity to do so.  This occurred to CNE-Gas earlier in 2004 when it provided notice to this Commission of a business name-change.  One utility, but not two others, used this notification as an opportunity to require that CNE-Gas provide a parental guaranty, even though (a) CNE-Gas had been transporting gas on its system for years and a parental guaranty had not been required previously, and (b) CNE-Gas had never defaulted in service or payment.  This action was in direct contrast to how the other two utilities reacted, issuing letters stating that existing credit requirements were met given the history and continued nature of our service in their territory.  

CNE-Gas suggests that the Commission reconsider what the role of a utility should be concerning the financial requirements of a marketer serving only industrial customers.  CNE-Gas further suggests that the Commission should also review the practices and requirements of regulated utilities to ensure that undue credit requirements do not dampen the competitive nature of Pennsylvania’s retail gas market for industrial customers.

E. The effect of natural gas distribution company penalties and other costs on competition.
1. Capacity assignment

One of the most worrisome provisions in the legislation enacted was the mandatory assignment of the Natural Gas Distribution Company’s (“NGDC”) pipeline capacity to marketers participating in residential and small commercial choice programs.  Despite requirements for collaborative efforts on solving the pipeline capacity issue, NGDCs continue to buy and assign pipeline capacity.  An NGDC has no incentive to reduce or reform contracts and the marketers are forced to pass this cost of the capacity to customers, thus becoming less competitive.  In our view, mandatory assignment may be the primary reason that natural gas choice has not occurred in small commercial and residential markets.  

2. Use of penalties and Operational Flow Orders as economic tools 

CNE-Gas respectfully suggests that the Commission review the manner in which utilities calculate penalties and recovery of costs related to imbalances and unauthorized gas use by transportation customers in an OFO-defined situation.  Existing terms and conditions of one utility, for example, arguably allow for excessive recovery of costs.  Specific tariff provisions address billing imbalance delivery service volumes and assessing charges for unauthorized gas usage during and Operational Flow Order (“OFO”) period.  CNE-Gas is not suggesting that penalties for imbalances and unauthorized use of gas during an OFO are inappropriate; the concern presented here is the level of penalties and degree of punitive action relative to the issue at hand and actual costs incurred by the utility.  In essence, a two-part penalty is assessed for over-delivery of gas volumes, a per-Dth charge and a demand charge.  While CNE-Gas believes the charge of $27.50/Dth is excessive, the larger inequity is the manner in which the utility calculates the demand charge portion of the penalty.  In practice, the utility derives the $/Dth rate for demand costs from the average daily capacity value of the month times the number of days in the month with a BTU factor adjustment.  Then, the utility determines this “value” based on the difference between the highest published midpoint Gas Daily gas price into the utility’s market and the midpoint Henry Hub price on that day.  The concern is twofold.  First, the tariff does not specify that the average daily value is to be multiplied “times the number of days in the month,” but rather states that the customer will be charged the “applicable interruptible standby reservation charge per Mcf of Daily Standby Requirement and/or per Mcf of Nominated Standby Requirement.”  Second, in deriving the total demand costs to be collected in the manner that is done, the utility collects excessive revenues relative to the infraction that occurred.  In one instance with which CNE-Gas is familiar, the amount of a customer’s penalty was more than seven times the customer’s bill for that month’s consumption of gas.  CNE-Gas posits the existing tariff language in this instance provides too much discretion to the utility, leading to unjust levels of penalties being assessed.
F. Discuss any avenues, including legislative, for encouraging increased competition in Pennsylvania.

CNE-Gas is of the view that the competitive natural gas market in Pennsylvania is in general successful for industrial and other large-volume customers.  With the exception of the tariff issues discussed above, CNE-Gas does not perceive a need for further legislative efforts at this time.   However, CNE-Gas recognizes that other licensed suppliers with a larger level of activity serving Pennsylvania’s natural gas market may have experienced other problems that CNE-Gas has not experienced due to its more limited market presence at this point in time.  CNE-Gas would welcome the opportunity to provide comments on such issues that may be raised in this proceeding by other suppliers. 
Clearly, though, if the Commission and other parties wish to see competition develop in residential and small commercial markets, additional legislative efforts to address, for example, mandatory assignment of upstream pipeline capacity to these customers as a barrier should be considered.

 IV. Conclusion.

CNE-Gas appreciates the opportunity to submit these comments and we look forward to continued participation in Pennsylvania’s energy markets.

Respectfully Submitted:







_______________________

Ralph E. Dennis 

Director Regulatory Affairs 

Constellation NewEnergy-Gas Division

9960 Corporate Campus Drive, Suite 200
Louisville, Kentucky 40223

(502) 214-6378

August 27, 2004



Ralph.Dennis@Constellation.com


� Both Constellation NewEnergy-Gas Division, LLC and Constellation NewEnergy, Inc. are licensed Natural Gas Suppliers in Pennsylvania.  During the period for which the PUC is requesting data, Constellation NewEnergy, Inc. did not conduct natural gas sales in Pennsylvania; therefore data is provided only for Constellation NewEnergy-Gas Division, LLC.
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