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The Public Utility Commission's Proposed Rulemaking Order for establishing regulations governing the processes for customer migrations between local telephone service providers within the telecommunications industry is best summed up by an old truism:  "The road to hell is paved with good intentions."  Full Service Network ("FSN"), through its president, David E. Schwencke, applauds the goal of the Commission's proposed regulations which seek to establish consistent procedures and standards for customer migration that will enable consumers to switch local service providers ("LSP") without confusion, abuse, delay or service interruptions.  

Unfortunately, FSN fears that in certain key respects the proposed regulations will produce the exact opposite result; (a) creating loopholes to current slamming protections, (b) focusing on after-the-fact enforcement rather than slamming prevention, (c) unlawfully delegating regulatory powers to a potentially lop-sided industry body and eliminating due process protections, and (d) expanding access to customer data in a manner that encourages abuse and could discourage the very competition the proposed regulations are designed to facilitate.  

For instance, the regulations are ambiguous about whether a new LSP ("NLSP") may qualify as an "appropriate agent" for lifting a customer approved LSP freeze ("LSPF").  While the proposed regulations appear properly to prohibit NLSPs from serving in such a role, the Commission states in its Proposed Rulemaking Order that status as a prospective NLSP should not preclude the same.
  The Commission continues, asserting that whether or not an NLSP actually had proper authority from the customer to migrate the service "should not trouble" the old LSP ("OLSP") and that the best way to deter slamming is through enforcement against the NLSP.
  

First, customers with a LSPF have clearly expressed what is important to them:  ensuring that they are not slammed, maintaining control over the migration of their service, and making certain that they get to have the final say on switching LSPs.  If interpreted in accord with the Commission's dicta in the Proposed Order, the regulations would discard the plainly enunciated desires of these consumers in the name of facilitating migrations without confusion.  In reality, the regulations would create a loophole to LSPFs that would only facilitate slamming and leave many consumers confused about how their service was switched despite their lack of authorization and the protection they thought they had in the freeze.  

Perhaps even more significant, the proposed regulations would be in direct contravention of the Federal Communications Commission's ("FCC") regulations on the lifting of LSPFs.
  The FCC's regulations require the subscriber to give his current carrier his "express consent" in order to remove the freeze and allow a migration.
  An interpretation of the FCC's regulations or the proposed regulations that would allow a prospective NLSP to act for the subscriber is completely unreasonable, and would literally turn the FCC's carrier freeze provisions on their head.  Such an interpretation would strip consumers of their self-initiated, electronic protections, open the migration process to wonton abuse, and lead to a tsunami of slamming complaints for regulators.  Additionally, Pennsylvania LSPs would be forced to choose between complying with the proposed regulations and what is the unmistakable dictates of federal law.

Second, it is naïve at best to suggest that the OLSP should not be troubled by whether or not the NLSP in fact was appropriately authorized to act as an agent of the customer in lifting the LSPF and that enforcement will be sufficient to prevent abuses.  The OLSP is the entity that will be losing a customer (as well as dealing with that irate customer when he calls to complain about having been switched despite the freeze).  Likewise, if the industry and regulators' experience with slamming to date has taught us anything, it is that slamming providers can be very creative at finding ways to deceptively elicit a consumer's "authorization" and that regulators do not have sufficient resources or staff to prosecute all of the bad actors.  Simply put, far too many get away with slamming to accept the notion that after the fact enforcement is the best prevention of the problem.  Accordingly, the proposed regulations should not sacrifice protection, particularly where it has been expressly approved by the customer, for the sake of purported convenience.  NLSPs should be precluded from acting as a customer's agent in lifting LSPFs, and that act should remain in the hands of the customers themselves.

Similarly, well-intentioned provisions of the proposed regulations aimed at keeping up with the pace of the industry and easing access to customer records will lead to equally unfortunate results, and those provisions are addressed herein by Mr. Schwencke.  Additionally, clarifications are required in certain provisions to ensure fairness to LSPs and that customers are not harmed in the migration process.

COMMENTS OF DAVID E. SCHWENCKE

As a home grown Pennsylvania company, serving Pennsylvania consumers, that has committed itself to local telephone competition and dared to tread into customer bases and geographic territories where others have not ventured, Full Service Network is appreciative of the Commission's efforts to clarify and streamline customer migrations between LSPs.  FSN did not participate in many of the working group meetings at the Commission on this subject matter because we have limited staff and were already spread too thin between other working groups.  

However, we are concerned about the proposed regulations.  FSN is a smaller company that has built a significant business, with over 8,500 lines in service in Pennsylvania and a growing employee base.  Our success is a product of our ability to employ ingenuity and innovation in developing telecommunications arrangements for customers.  Additionally, we look to regulators to exercise their authority to enforce a level playing field for all market participants.  

In my view, the proposed regulations, in their present form, unfortunately threaten to do more harm than good.  The potential for abuse from the proposed increased access to customer records could endanger our customers' proprietary information and our work product.  The envisioned "migration guidelines" place at risk that level playing field and appear to be an unlawful delegation by the Commission of its authority to set binding rules for competition, consumer protections and industry procedures.  Finally, and perhaps most significantly, the potential tampering with the LSP freeze, an important consumer protection, places in jeopardy the real security enjoyed by FSN's customers today in exchange for the promise to make it all better after a slam has occurred.  These results are far worse than any present delay, confusion or inconvenience that exists today in the migration of customers between LSPs.

Nonetheless, I continue to have faith in the potential for the proposed regulations to effect real improvement for consumers and LSPs.  With the changes I have noted, I believe the regulations will facilitate customers' changing of LSPs, while minimizing customer inconvenience and safeguarding customer proprietary account information.  Therefore, on behalf of FSN, I strongly urge the Commission to revise the proposed regulations in accordance with these Comments.

Section 63.205 Removal or Lifting of LSPFs

The proposed regulations got it right – “a prospective NLSP may not authorize the removal of an applicant’s LSPF.”
  The Executive Summary to the Proposed Rulemaking Order reflects this rule:  “The prospective new LSP may not process a change in LSPs for a customer who has a local service freeze in effect.  All LSPs are to provide various methods for customers to lift or remove [LSPFs].”
  

This rule is appropriate given the purpose of LSPFs as a consumer-approved protection against slamming.  The rule is also consistent, I am advised, with the FCC’s regulations on LSPFs, which require the subscriber to lift the freeze.
  To my understanding, this Commission has already recognized that Pennsylvania LSPs must comply with the FCC's LSPF regulations and requirements so that customers have the "ability to freeze their local service account so that their local carrier cannot be changed without their express consent in accordance with [FCC] rules and procedures for imposing and lifting freezes."

Importantly, for many of the reasons already set forth in these Comments, the proposed regulations should be clear on this point and should not be ambiguous about the ability of NLSPs to lift a customer’s freeze.  Accordingly, the terms “appropriate agent” in Section 63.205(a)(2) should be stricken.  Those terms, taken together with the statement in the disposition section of the Proposed Rulemaking Order that NLSP status should not preclude such an entity from receiving freeze-lifting authority from the consumer,
 produce confusion about the role of the NLSP.  Yet, there should be no confusion:  allowing a NLSP to serve as a current LSP’s customer’s agent would directly contradict Section 63.205(a)(3)'s clear prohibition that a "NLSP may not authorize the removal of an applicant's LSPF."  Moreover, as noted above, it would violate the clear provisions and intent of the FCC's regulations on this exact same issue.

Even without these proposed regulations, FSN has seen many recent examples where Verizon, acting as the NLSP and NSP, has simply removed LSPFs on its own under the apparent theory that it was the agent for the customer.
  Allowing NLSPs to act as a customer’s agent will only lead to abuse.  The Proposed Rulemaking Order mentions “appropriately documented circumstances” as a prerequisite for the delegation of authority to a NLSP,
 but the proposed regulations offer absolutely no guidance as to what those circumstances must be.  The history of slamming is replete with examples of creative ways to secure a customer’s “explicit delegation” or authorization when in fact the customer actually knew nothing about authorizing a switch of providers.

Ultimately, customers are not looking to the Commission to create a loophole to facilitate slamming.  Claiming that the NLSP is the party at risk if the delegation is not documented and that the best deterrent to slamming is swift action against the provider is simply unrealistic.
  While a NLSP may face risk – if it is caught – the OLSP, whose relationship the customer wanted to keep sacrosanct, will definitely face the loss of a customer.  Forgive me, but I have simply seen too many actors get away with disregarding regulations and pay no penalty.  In the defense of the regulators charged with enforcing those laws, they typically have too many cases, too few staff and too little resources.  As a result, even if a case of deceptive freeze lifting and slamming were suspected, it would likely take a pattern or threshold number of alleged violations to reach the “swift recourse” suggested by the Commission.
  If NLSPs are precluded from removing freezes and acting as an agent of the customer in the process, then there will be much much less need for any enforcement action because the problem will have been prevented before it occurred.  

And let us not forget, it was the customer who added the LSPF to their account and they did so for a particular reason!  Allowing a NLSP to remove the customer's LSPF will facilitate slamming, take away the only electronic protection that a consumer once had to prevent erroneous changes,
 and erode consumers' already diminished confidence in the carrier change process.

Section 63.203 Migration Guidelines and Industry Work Group
This section must be stricken in its entirety.  FSN is advised that the envisioned guidelines cannot serve as a binding norm, addressing industry-wide conduct and to be complied with by all LSPs, unless they are properly promulgated as regulations in accordance with due process and state law.  Moreover, the provision appears to effectuate an unlawful delegation of the Commission's statutory authority.  I am in complete agreement with this analysis.

A “working group” is not a rule making body, and should have no authority for issuing formal decisions or guidelines that are binding upon a service provider.  Indeed, it appears from the proposed regulations that the Commission would only be involved if the working group cannot "agree on the details."
  The Proposed Rulemaking Order references that the cooperative development of guidelines is already underway,
 but any such guidelines would otherwise be voluntary and would not pretend to have the force of law.  

Furthermore, the proposed regulations themselves say nothing about the due process rights and roles of industry members, customers, businesses, interested organizations and associations, state agencies, etc.  In Section 63.203, there is no mention of  publications, notices, or comment periods in which an LSP or other party is afforded the opportunity to participate as required by law.  The proposed guidelines would be as inappropriate as allowing the local police to decide on the present day’s traffic laws during their morning cup of coffee at the police station, and then telling the public “you're welcome to join us for coffee if you’re concerned about what traffic laws we are going to have today.”  

Finally, while the Proposed Rulemaking Order references a "consensus process under the regulatory umbrella of the Commission,"
 the regulations say absolutely nothing about how that consensus process will actually operate.  Does consensus mean decisions are made by affirmative vote of 50% + 1 of the participants?  Does it mean unanimity?  Two-thirds approval?  Further, the Commission needs to understand that many small to mid-sized LSPs simply do not have the resources or the staff to maintain a constant presence on what seems to be an ever-growing number of working groups, collaboratives, etc.  The market dictates that carriers like these, including FSN, actually focus on the business of running their companies, acquiring and serving customers, etc.  As a result, these types of groups are typically dominated by and skewed toward larger carriers.  

I understand the desire for flexibility and the ability to adapt to changing marketplace developments, but FSN believes that the proposed tool for fulfilling those desires is starkly unlawful, unfair and imprudent.  The Commission should strike Section 63.203 in its entirety.

Section 63.204 Standards for the Exchange of Customer Service Information

FSN's overarching concerns with the proposed provisions of this section revolve around the need to limit abusive and inappropriate access to customer records and to protect, for both the customer and the LSP, proprietary and sensitive information contained in those records.  The failure to allow both the LSP to verify CSR requests to ensure that they are bona fide and the customer to designate CSR data as proprietary will harm both parties as well as the very competition the proposed regulations are intended to facilitate.  

Since local service became competitive in the Commonwealth, FSN has had numerous requests for our customers' CSRs that were later found to be fraudulent or unauthorized by the consumer.  Verification of a customer’s authorization must remain an option under appropriate circumstances.  A regulation which ties the hands of a provider and requires immediate and unverified dissemination of CSR information in all cases (which may be sensitive and proprietary trade secrets of the customer) is a regulation that does not benefit competition.  In fact, it discourages commercial end user customers from developing special telecommunications arrangements to further their business knowing that their competitor up the street need only fraudulently request, and receive, their sensitive CSR information through a competing LSP.  Penalties for abuse are not enough, as we have seen by the over 1 million consumers that were slammed even though slamming laws existed. 

Abuse of the CSR request process is already taking place and both FSN and its customers have been victims of this abuse.  The proposed regulation is as bad as requiring your doctor to give out your medical records to anyone who walks into his office and asks for them, and then prohibiting the doctor from calling you to see if the release was authorized.  While Section 63.204(c) limits its prohibitions to a current LSP contacting a customer to retain him or her after the prospective NLSP's request for the customer's CSR, it will effectively extend to attempts by the current LSP to verify the CSR authorization as well. A carrier must have the discretion, from time to time as the circumstances may warrant, to require a copy of the LOA from the requesting NLSP, and subsection 204(c) should be clarified to allow for the same.

 In addition to periodic verifications, businesses and other consumers need to be able to stamp their CSR records as “Proprietary and Not for Disclosure.”  Afterall, even in doing so, the customer may always request, and receive, a copy of their CSR.  To the extent the customer has proprietary information on their CSR, he may still furnish the CSR information on his own to whomever he chooses and may do so at any time.  However, without a “Proprietary” option, customers are naked in all cases.  For example: a business that may have a secret production location would be exposed to competitors seeking this information by the competitor’s initiating a fraudulent request for the CSR through an unwitting or unscrupulous NLSP.  Or, in the case of a governmental agency, such as the Office of Attorney General or Homeland Security Department, sensitive governmental information would be available to any NLSP requesting it absent a "Proprietary" indicator option.

Also, consumers may very well be discouraged from subscribing to such services as low income services or prison-call services once they know that their privacy cannot be protected in these situations as that information is contained on a CSR and MUST be furnished without verification to any NLSP that requests it.  It's almost unconscionable, and the damage resulting from an unauthorized disclosure is irreparable.

For these reasons, a LSP must be afforded the opportunity, from time to time, to verify a CSR request, and both consumers and businesses must be afforded a "Proprietary" records protection indicator. 

Additional concerns that I have with Section 63.204 include the following: 

· Subsection 204(a)(4) is simply too vague.  Oral authorization "documented with appropriate retained documentation" seems redundant and offers no guidance whatsoever as to what constitutes "appropriate documentation."

· Subsection 204(d)(11) is overly broad and must be changed.  Service configuration information is not needed for migrations and, in many cases, constitutes proprietary trade secret information of the OLSP.  By forcing the disclosure of this information to competitors, the proposed regulations would harm the ability of any LSP to develop and implement proprietary and often more cost-effective solutions for use by end user customers.  If the underlying concern of this subsection is reusing loops, then the regulation should be changed to read: “Unbundled loop information.”  Otherwise, in its present form, it should be stricken.

Section 63.201 General Migration Standards

Section 63.201(e), regarding the NLSPs ability to reuse facilities that are no longer needed by the OLSP, includes an improperly broad use of the word “facilities."  The section fails to consider the scenario where the OLSP has installed OLSP-owned customer premises equipment, such as voice over IP integrated access devices (“IADs”) or voice-cable modems.  The use of the word “facilities” is too broad, and will be misinterpreted to include equipment such as this which is owned by the OLSP (and which it paid for) and is well within the right of the OLSP to remove when service is discontinued.  To the extent the proposed regulations are aimed at the reuse of “loops” by NLSPs, then changing the word “facilities” to “loops” is needed to resolve this ambiguity.  

In addition, Section 63.201(f), addressing 9-1-1 and directory databases, should be revised so as to substitute NSP for LSP.  The use of the term LSP is inappropriate, and could subject a carrier that is a pure reseller to undue hardship by requiring it somehow to open up its service records. In practice, the NSP is the entity that houses the 9-1-1 and directory listings databases.  Therefore, the term LSP should be changed to NSP.

Section 63.202 Migration Responsibilities of NLSPs and NSPs

Section 63.202(e) places responsibility on the NLSP for coordinating a customer's service restoration, if necessary, due to problems with the migration.  Frankly, this requirement is an optimistic view of how solving migration problems might work if regulators get involved, and constitutes nothing more than randomly picking a party to the transaction and saying, “you fix it.”  The provision is written as if there is a magical “service restore” button that the winning carrier can press to solve an outage.  

Moreover, the proposed regulation overlooks the fact that, in all cases, the NSP is the party that is in possession of the service and is in direct control of the service arrangement at any given moment.  The OLSP or the NLSP may restore service, but only to the extent either is also the NSP.  Thus, the responsibility for coordinating a service restoration should be transferred to the NSP, and Section 63.202(e) should be revised accordingly.

Section 63.207 Discontinuance of Billing

The present wording of Section 63.207(b) will likely cause many customers, who did not migrate properly, to go out of service completely.  The proposed regulation, which requires an OLSP to issue a final bill within a certain time from notification by the NLSP of a request to migrate, does not consider that many orders fail or experience errors for many different reasons.  Section 63.207(b) inappropriately marries the discontinuation of service and billing to a notification from a prospective NLSP of the request to migrate.  For example, customers frequently cancel orders before the order is confirmed.  However, under the section's present wording, the OLSP, once in receipt of a notification from a prospective NLSP of the request to migrate, would be obligated to discontinue service anyway.  Additionally, orders from an NLSP will often contain errors or mis-information that needs to be corrected before service can migrate.  In its present form, this section would require the discontinuation of service after the receipt of a notification of a request -- as opposed to a good LSR and subsequent confirmation (LSC).

Accordingly, the language in Section 63.207(b) should be changed to “Upon receipt of an LSC that the customer has migrated to a NLSP, . . . ."  Such a revision will require billing to end from the OLSP only after the service has actually migrated.

CONCLUSION

The proposed regulations are well intentioned, but intentions are often divorced from actual results.  The changes outlined in the Comments of Mr. Schwencke stem from real world experience in the migration of customers, and are necessary to ensure that customers can continue to enjoy the most effective slamming prevention measure, LSPFs, that customers, industry members and the public in general will have certainty in the law and enjoy their due process rights, and that customers and LSPs will be able to protect sensitive CSR information.   Ultimately, the changes outlined herein will give effect to the intentions behind the proposed regulations and truly facilitate LSP migrations without delay, confusion, abuse or inconvenience.  
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_____________________________

Alan C. Kohler, Esquire

Mark S. Stewart, Esquire

Wolf, Block, Schorr and Solis-Cohen LLP

212 Locust St., Ste. 300

Harrisburg, PA 17101

717-237-7160

Counsel for Full Service Network

Dated:  May 18, 2004

� 	Cf., Section 63.205(a)(3); Order at 13.


� 	Order at 13.


� 	47 C.F.R. § 1190(a) and (e).


� 	47 C.F.R. § 1190(a).


� 	Section 63.205(a)(3) (emphasis added).


� 	PA Bulletin, Doc. No. 04-558 at 2 (emphasis added).


� 	47 C.F.R. § 64.1190 (a) and (e).  The suggestion that NLSPs should fall within the definition of "subscriber" in Section 64.1100(h) is, in FSN's view, beyond the intent of that definitional language and directly inconsistent with the purpose behind Section 64.1190(e)'s requirement that the subscriber lift the freeze.  Section 1190(e) is designed to guard against the overzealous NLSP.  Interpreting Section 1100(h) so as to allow a NLSP to act for the subscriber is tantamount to letting the fox into the hen house.  FSN cannot stress enough that if such an interpretation of the FCC's regulations was contemplated by anyone in the telecommunications industry, LSPs would have been using it to attempt to lift potential customers' LSPFs for years.  The fact that such an agency relationship has not be asserted to date is sufficient evidence alone to rule out this flawed interpretation.


� 	Petition of Full Service Computing Corporation t/a Full Service Network for Resolution of Disputed Issues with Verizon Pennsylvania, Inc., Docket No. P-00011912, Initial Decision (August 29, 2001) at ¶ 2, adopted as modified by Opinion and Order (September 27, 2001) at ¶ 2.  


� 	Order at 13.


� 	The point of this proceeding is not to address such situations.  Nonetheless, should the Commission be interested in receiving documentation of these instances, FSN would be happy to provide the same.


� 	Order at 13.


� 	Id.


� 	Id.


� 	FSN has had experience in the importance to consumers of having an electronic means to prevent an involuntary change of carriers.  In regard to long distance service, prior to the establishment of the PIC freeze, FSN's customers frequently suffered repeated slams by the same carriers even as they were trying to correct the problem.  Only the electronic protection put a stop to the customers abuse.  


� 	Section 63.203(c).


� 	Order at 8.


� 	Order at 8.
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