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BY THE COMMISSION:


Before the Commission is Verizon Pennsylvania Inc.’s (Verizon’s) Petition for Reconsideration of that section of our December 18, 2003 Order (December Order) that addresses the continuing obligations of Verizon to provide competitors with access to its local circuit switching.  In that Order, we found on the record before us no compelling justification to petition the Federal Communications Commission (FCC) for a waiver of its “no impairment” finding for local switching in the enterprise market.  Verizon takes no issue with this finding.  We further stated, however, that pursuant to our Global Order and 47 U.S.C. § 271(c)(2)(B)(vi) Verizon has a continuing obligation to provide requesting carriers with access to its local circuit switching at the rates contained in Verizon’s Tariff 216.  It is this continuing obligation section of the December Order to which Verizon’s petition is directed.  We will grant-in-part and deny-in-part the petition. 

Factual and Procedural Background

In 1996, Congress adopted a national policy of promoting local telephone competition through the enactment of the Telecommunications Act of 1996, Pub. L. No. 104-104, 110 Stat. 56 (1996), amending the Communications Act of 1934, codified at 47 U.S.C. §§151, et seq. (Act).   TA \l "47 U.S.C. §§ 151, et seq. (TA-96)" \s "47 U.S.C. §§ 151, et seq. (TA-96)" \c 2 The Act relies upon the dual regulatory efforts of the FCC and its counterpart in each of the states, including the Commission, to foster competition in local telecommunications markets.  See generally Verizon Communications Inc. v. Trinko, 124 S. Ct. 872, 881-883 (2004) (discussing regulatory structure of the Act).  The goals of the Act are accomplished in part through the imposition of particular access obligations upon incumbent local exchange carriers, like Verizon, and Regional Bell Operating Companies (BOCs), also including Verizon.  Relevant access obligations are set forth in 47 U.S.C. §§ 251(c)(3) and 271(c)(2)(B)(vi), respectively.  Additional relevant obligations may also be imposed by state law on a state-specific basis.  47 U.S.C. § 251(d)(3) (preserving state access regulations).


In 1999, in order to promote competition in local markets, we ordered Verizon to provide the Unbundled Network Element Platform (UNE-P) to competitors for service to  business customers with total billed revenue from local services and intraLATA toll services at or below $80,000 annually.  Global Order
 at 85-92.  UNE-P was defined to be “a combination of all network elements required to provide local service to an end user.  It contains, at a minimum, the loop, switch port, switch usage, and transport elements.”  Id. at 85.  The obligation to provide UNE-P was imposed through December 31, 2003, after which time Verizon was invited to demonstrate to the Commission that the obligation should no longer be imposed.  Id. at 90.  Our December Order at 14 observed the continuation of the Global Order obligation.  Concurrently, the December Order at 16 cautioned Verizon’s competitors against assuming that this state law obligation would continue indefinitely.

In 2001, the FCC granted Verizon’s request for authorization to provide in-region, interLATA services in Pennsylvania.  Pennsylvania 271 Order.
  Authorization was granted as in the public interest because, in part, this Commission had put into place and was actively providing oversight of Verizon’s performance assurance plan (PAP), which provided the FCC with assurance the local market would remain open.  Pennsylvania 271 Order at 127.  The PAP measures, among other things, aspects of Verizon’s UNE-P performance.
In 2003, the FCC issued an order relieving Verizon of its obligation under 47 U.S.C. § 251(c) to provide access to local circuit switching on an unbundled basis to requesting telecommunications carriers for the purpose of serving end-user customers using DS1 capacity and above loops, except where a state commission petitions the FCC for waiver and waiver is granted.  Triennial Review Order (or TRO)
 at ¶¶ 451-458; 47 C.F.R. § 51.319(d)(3).  Absent switching, there is no UNE-P by definition.  After review of the record in this proceeding, we decided not to petition the FCC for waiver.  December Order.  Since § 251(c) does not presently impose upon Verizon an obligation to provide carriers with access to local circuit switching for service to end-user customers using DS1 capacity and above loops, the availability of UNE-P under § 251(c) for service to such customers has been eliminated.  
The FCC’s Triennial Review Order was challenged by various petitioners, including this Commission, in the United States Court of Appeals for the District of Columbia.  The case was argued January 28, 2004.  On March 2, 2004, the court decided, among other things, that the Commission’s challenge to the preemptive scope of the TRO was not ripe because the FCC “has not taken any view on any attempted state unbundling order.”   U.S.T.A. v. F.C.C., 359 F.3d 554, 594 (D.C. Cir. 2004).  The court also denied petitions for review of the FCC’s determination regarding the unbundling of enterprise switches.  Id. at 586-587.  Regarding § 271, the court decided that there was “nothing unreasonable in the [FCC’s] decision to confine TELRIC pricing to instances where it has found impairment [under § 251].”  Id. at 589.  The court also decided that the FCC was not unreasonable in deciding that any duty to combine network elements under § 251 does not apply to § 271 unbundling obligations.  Id.   The court distinguished its holding, however, from the separate question of whether the FCC’s decision not to require combinations under § 271 satisfies the general nondiscrimination requirement of § 202.  Id. at 590.  
Our December Order distinguishes Verizon’s distinct access obligations stemming from the Global Order (an exercise of our independent state law authority), the Pennsylvania 271 Order (memorializing federal requirements imposed on Verizon as a condition of entry into the long distance market pursuant to 47 U.S.C. § 271), and the Triennial Review Order (establishing minimum federal requirements pursuant to 47 U.S.C. § 251(c)).   We recognized the FCC had relieved Verizon of the relevant obligation under § 251, but correspondingly recognized the continuation of the relevant access obligations under state law and, to an extent, under § 271.
On January 2, 2004, Verizon filed a Petition for Reconsideration of our December Order.  Verizon challenges the lawfulness of that section of the December Order which recognized Verizon’s continuing obligation to provide access to UNE-P under state law.  Verizon also seeks clarification of our position on the rate at which carriers can obtain access to local switching under § 271.  On January 21, 2004, we granted the petition pending consideration on the merits.
An answer to the petition was filed by the Pennsylvania Carrier’s Coalition (PCC).
  A joint answer was filed by ARC Networks, Inc. d/b/a InfoHighway Communications Corp. and Metropolitan Telecommunications Corporation of PA (collectively ARC).  A third answer was filed by MCI WorldCom Network Services, Inc. (MCI).

Verizon moved to strike MCI’s answer.  MCI answered Verizon’s Motion to Strike.

Further, on April 16, 2004, before the FCC, Verizon filed an Emergency Request for Declaratory Ruling and Preemption.  Verizon’s filing urges the FCC to issue a declaratory ruling that the December Order—to the extent that it requires Verizon to continue to provide unbundled access to its local switching serving the enterprise market at TELRIC prices—is inconsistent with, and therefore preempted by, federal law.  In the Matter of Verizon Pennsylvania Inc. Petition for Declaratory Ruling and Order Preempting the Pennsylvania Public Utility Commission’s Order Directing Verizon Pennsylvania Inc. To Provide Unbundled Access to Its Enterprise Switches, File No. _____, Emergency Request for Declaratory Ruling and Preemption (filed April 16, 2004).

Position of the Parties

Verizon’s position is that the December Order:

appears to suggest (1) that Verizon PA has a separate and continuing additional unbundling obligation under the Commission’s Global Order to provide unbundled switching and UNE-P to enterprise customers—a conclusion directly at odds with the 1996 Act, binding case law, and the FCC’s express conclusions; and (2) that the TELRIC rates that apply to network elements unbundled pursuant to section 251 of the 1996 Act must also be applied to network elements unbundled pursuant only to section 271—an assumption expressly and unambiguously rejected by the FCC, which has controlling authority over this question.  
Petition at 1.  “Simply put, a state conclusion that ‘yes, an ILEC is required to unbundle’ actually and directly conflicts with the federal conclusion that ‘no, the ILEC does not have to unbundle.’”  Id. at 9.  Thus, Verizon argues that the Commission’s reading of the Global Order as imposing a continuing obligation to provide access to local switching directly conflicts with the FCC’s national finding of non-impairment for enterprise switching, a finding made pursuant to § 251(d)(2).  Id.  Further, Verizon argues that any continuing access obligation imposed by § 271 does not require TELRIC pricing, rather Verizon is permitted to price access at a “market-based” rate.  Id. at 12-13.

In support, Verizon cites a variety of authorities and theories.  Verizon’s petition cites:  47 U.S.C. § 251(d)(2) (requiring FCC to determine which network elements should be made available for purposes of § 251(c)(3)); 47 U.S.C. § 252(c)(1) (requiring state commissions to resolve arbitration disputes consistent with regulations prescribed by the FCC pursuant to § 251); USTA v. FCC, 290 F.3d 415, 417-18 (D.C. Cir. 2002) (opining that § 251 requires Verizon to unbundled its network elements on terms prescribed by the FCC); TRO  ¶ 186 (stating that the FCC has responsibility for establishing a framework to implement the unbundling requirements of § 251(d)(2)); AT&T v. Iowa Utils. Bd., 525 U.S. 366, 371, 378 n. 6, 387 n. 10 (1999) (for the assertion that state-specific unbundling requirements that do not mirror FCC requirements impede competition and are prohibited by the Act); TRO ¶¶ 187, 192, 195 (requiring state commissions to amend and alter state-specific decisions to conform to the FCC’s unbundling rules); Brief for Respondents at 92-93, U.S.T.A. v. F.C.C., No. 00-1012 (D.C. Cir., filed Dec. 13, 2003) (explaining FCC view that a FCC decision not to require an ILEC to unbundled a particular element reflects a “balance” struck by the agency and that any state rule that struck a different balance would conflict with federal law, thereby warranting preemption); and, TRO ¶ 72 (stating that FCC must interpret the Act’s “impair” standard as requiring the FCC to determine the elements that “should or should not be unbundled”).


Verizon also cites TRO ¶ 655, n. 1990 (declining to require BOCs, pursuant to § 271, to combine network elements that no longer are required to be unbundled under § 251); TRO ¶ 659 (concluding that § 271 requires BOCs to provide unbundled access to elements not required to be unbundled under § 251, “but does not require TELRIC pricing”);  TRO ¶¶ 663 (discussing pricing of unbundled access pursuant to § 271 and deciding that the pricing methodology applicable to elements accessed pursuant to § 271 is the “basic just, reasonable, and nondiscriminatory rate standard of [47 U.S.C. §§ 201, 202] that is fundamental to common carrier regulation that has historically been applied under most federal and state statutes, including (for interstate service) the Communications Act.”); TRO ¶¶ 659, 662-64 (further discussing pricing and enforcement); Proceeding by the Dep’t of Telecoms. And Energy on its own Motion to Implement the Requirements of the F.C.C.’s Triennial Review Order Regarding Switching for Large Business Customers Served by High-Capacity Loops, D.T.E. 03-59, Order (issued Nov. 25, 2003) at 19 (holding that market prices that are subject to the disciplining effects of competitive forces are presumptively just and reasonable and that Verizon’s pricing under § 271 would be subject to competitive forces).


PCC’s position is that the December Order is consistent with federal law and that Verizon’s Petition “fails miserably under the Commission’s long-established standards for reconsideration.”  PCC Answer at 2.  “The bottom line is that this Commission is free and should continue its current policies originally established in the Global Order until a party, including Verizon, convinces this Commission that the policies should be changed.”  Id. at 4.  Further, PCC argues that the FCC has not exercised exclusive jurisdiction over Verizon’s § 271 obligations and notes Verizon’s agreement to unbundle its network as a condition of providing in-region, interLATA service.  Id. at 12, 20.  

ARC’s position, like PCC’s, is that the Commission “clearly has the authority to take the actions it took in the [December Order], and the conclusions the Commission reached in the [December Order] are fully consistent with the 1996 Act.”  ARC Answer at 3.  “Section 251(d)(3) does not preclude states from modifying the federal unbundling regime, as Verizon suggests, but rather, it bars only measures that require incumbents to violate the Act or preclude competitors from using elements to provide competing services.”  Id. at 5.  “[T]he Act does not demand that state rules mirror exactly the FCC’s regulations.  Section 251(d)(3) of the Act clearly contemplates that the states will co-administer Section 251’s market-opening mechanisms.”  Id. at 6.  Regarding § 271 pricing, ARC notes that the December Order does not require TELRIC pricing, rather, the Commission held that Tariff No. 216 rates satisfy the “just and reasonable” pricing standard for § 271 elements, especially given the fact that the FCC has determined in the course of Verizon’s § 271 proceeding that the Tariff No. 216 rates are just and reasonable.  Id. at 8-9.


MCI’s position on the merits of the December Order is substantially the same as the positions taken by PCC and ARC.  The distinguishing feature of MCI’s Answer
 is that MCI did not participate in the development of the factual record in this CLEC-initiated investigation, but now argues that this proceeding is not the place for Verizon to challenge the Commission’s Global Order decision because many CLECs interested in the preservation of the Global Order requirements are not on this Docket’s service list.  MCI Answer at 1-2.  MCI argues that Verizon’s Petition broadens the scope of this proceeding by challenging the viability of the Global Order requirements generally.  MCI accepts that Verizon has a procedural right to make such a challenge, but argues that “[i]f Verizon disagrees that the Global Order creates a continuing obligation, it should petition the Commission separately, but should not use this proceeding to make such a monumental change in the current legal landscape in Pennsylvania.”  Id. at 3.  

In opposition to Verizon’s Petition, opponents’ citations include TRO ¶¶ 191-93, 653, 662, 665; the FCC’s USTA Brief at 90-91; 47 U.S.C. §§ 152(b), 251(d)(3), 252(e)(3), 253(b), 254(i), 261(b)&(c), 153(41), 601(c), and 706(c); Verizon Communications Inc. v. Trinko, supra; Application of Verizon Pa. Inc. et al. for Authorization to Provide In-Region, InterLATA Services in Pa., supra.
  
Analysis
Whether the Commission Will Consider the Merits of Verizon’s Petition

The Commission will only address reconsideration requests that raise new and novel arguments, not previously heard, or considerations that appear to have been overlooked or not addressed by the Commission.  Duick v. Pennsylvania Gas & Water Co., 56 Pa. P.U.C. 553 (1982).  Thus, reconsideration petitions that raise the same questions as raised previously are improper.


In this case, we will consider the merits of Verizon’s Petition in order to address the guidance and clarifications of the Act and Triennial Review Order provided by the federal courts and the FCC since issuance of our December Order.

Whether the Commission Will Consider the Merits of MCI’s Answer


The section of the December Order that is challenged by Verizon’s Petition for Reconsideration merely reminded Verizon and the CLECs of the continuing obligations of the Global Order, absent further proceedings.  Preemption arguments made by the parties in this proceeding had prompted our decision to be clear on the point of whether we viewed the Global Order requirements as remaining intact.  We specifically stated:  “Given the lack of record development and the uncertainty as to an actual conflict, as well as our open and unanswered invitation to [Verizon] to demonstrate that the Global Order requirement can be retired, we will not change the status quo vis-à-vis access at this time.”  December Order at 15.  Similarly, we left the Tariff No. 216 pricing in place.  Id. at 16. 

We continue to believe it was beneficial to the competitive markets to be clear on the status of the Global Order.  We also note recent support for our position.  The D.C. Circuit has decided that the concern we expressed in December about the preemptive effect of the Triennial Review Order was premature.  U.S.T.A. v. F.C.C., 359 F.3d at 594.  Further, the FCC recently observed that uncertainty can be harmful to telephone consumers.  Letter of FCC Commissioners to Verizon President & CEO Ivan Seidenberg, dated March 31, 2004, available at http://www.fcc.gov/commissioners/letters/triennial_review/verizon.pdf (stating “telephone consumers are served best by ending this uncertainty and getting back to business”).  These actions favor our decision to maintain the status quo pending formal proceedings.  

Formal proceedings initiated to address the issue of whether we should amend the Global Order would provide all interested parties with notice and an opportunity to be heard as well as assure development of an adequate record.  See 66 Pa.C.S. §§ 501(a), 703(g).  Because of this, we will simply apply 52 Pa. Code § 1.2(c), which permits a liberal construction of our formal proceeding rules when necessary and appropriate, to allow consideration of MCI’s Answer.  Therefore, Verizon’s Motion to Strike MCI’s Answer to Verizon’s Petition for Reconsideration will be denied.  

Consideration of the Merits of Verizon’s Petition for Reconsideration


We grant the petition in part to clarify our position on the pricing of network elements unbundled pursuant to § 271.  Contrary to Verizon’s suggested interpretation, the December Order does not mandate that TELRIC pricing be used to price such network elements.  Rather, as observed by ARC, the order merely provides that existing Tariff No. 216 rates be used at present because they are currently in effect and fall within the range of a just and reasonable price.  Verizon remains free to exercise all of its rights to propose the establishment of new just and reasonable prices applicable to § 271 network elements.  


Since the Triennial Review Order did not fully flesh out all the processes, procedures and requirements associated with Verizon’s § 271 access obligations, we recognize that it remains unclear as to where and how Verizon’s “just and reasonable” rate for access in a particular state (since § 271 is granted on a state-by-state basis) is established and/or disclosed to the requesting carrier.  Our review of the TRO, the D.C. Circuit’s opinion, and even the FCC’s brief in the USTA litigation, has not provided any clarity on this point.  However, given that the Tariff No. 216 is filed with the Commission, the Commission’s existing procedures for tariff changes, namely 66 Pa. C.S. §§ 1301 and 1308, are available to be used if Verizon seeks to establish new non-TELRIC rates for enterprise switching.  Meanwhile, the uncertainty again supports our observation that the Tariff No. 216 rates are currently in effect and should be used until a new rate is properly established.
  

We deny the remaining portion of the petition.  We are not persuaded that maintaining the status quo vis-à-vis the Global Order requirements is improper.  We continue to believe that absent further proceedings, which Verizon is free to initiate, Verizon has a separate and continuing additional unbundling obligation under the Global Order to provide unbundled switching and UNE-P to enterprise customers.  Support for our view is found in multiple sources, specifically including 47 U.S.C. § 251(d)(3) (preserving state access requirements); and, U.S.T.A. v. F.C.C., 359 F.3d at 594 (holding that our challenge to the preemptive scope of the TRO is not ripe because the general prediction voiced in TRO ¶ 195 does not constitute final agency action).  In particular, the Global Order provides that the availability of UNE-P for enterprise customers would not be indefinite and that Verizon may request its termination after December 31, 2003.  Verizon has yet to avail itself of this opportunity.

Furthermore, even if the Global Order requirements are deemed to be preempted (and no court has so determined), there is support for finding a continuing access obligation in § 271’s requirement that Verizon provide access to its local switching.  Presently, no FCC decision has relieved Verizon from its ongoing § 271 obligations in Pennsylvania, or fully defined what those obligations are in the wake of the Triennial Review Order.
  We conclude that there is no firm basis for this Commission to unilaterally sanction removal of a § 271 element from Verizon’s offerings in Pennsylvania under the present state of FCC orders.  If Verizon believes that its § 271 obligations in Pennsylvania have changed, it should put that issue to the FCC.  Upon FCC approval of Verizon’s position, modifications of relevant offerings would then be appropriate.

We also note that Verizon may not have to offer such switching in combination under § 271 by virtue of § 251, but it has not been decided whether Verizon must combine the switching with other elements under another legal theory.  See U.S.T.A. v. F.C.C., 359 F.3d at 590; Verizon v. Trinko, 124 S. Ct. at 882-83 (holding that Verizon may subject itself to state commission oversight under a performance assurance plan).
  We do not imply a viewpoint on the merits of alternative legal theories, rather, we make these observations to explain why we maintain the status quo in the absence of a fully developed record on the issues raised in Verizon’s instant Petition for Reconsideration.

Our action in this regard is without prejudice to Verizon’s right to seek further administrative relief, and we invite Verizon to initiate appropriate formal proceedings to address the preemption and pricing issues raised in its Petition for Reconsideration; THEREFORE, 

IT IS ORDERED:

1.
That the Petition for Reconsideration of our Order entered December 18, 2003, filed by Verizon Pennsylvania Inc. on January 2, 2004, and granted pending review and consideration of the merits by Order entered January 21, 2004, is hereby granted-in-part and denied-in-part consistent with the discussion contained in the body of this Order.

2.
That Verizon’s Motion to Strike the Answer of MCI to Verizon’s Petition for Reconsideration is denied.

3.
That this record shall be marked closed.







BY THE COMMISSION







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: May 27, 2004
ORDER ENTERED: May 28, 2004
� Joint Petition of Nextlink et al., Opinion and Order (entered Sep. 30, 1999), Docket Nos. P-00991648 and P-00991649 (Global Order).





� In the Matter of Application of Verizon Pennsylvania Inc., et al., for Authorization to Provide In-Region, InterLATA Services in Pennsylvania, 16 FCC Rcd 17419, FCC 01-269, CC Docket No. 01-138, Order (rel. Sep. 19, 2001).





� Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, 18 FCC Rcd 16978, FCC 03-36, as corrected by FCC 03-227, CC Docket No. 01-338, Report and Order (rel. Aug. 21, 2003).


� The PCC is an informal group of competitive local exchange carriers comprised of Full Service Computing Corp. t/a Full Service Network ; ATX Licensing, Inc.; Remi Retail Communications, LLC; and Line Systems, Inc. 


� Verizon moves to strike MCI’s Answer on the ground that MCI was not one of the petitioners in this case and has never filed a Petition to Intervene in this proceeding.  Alternatively, Verizon argues that Verizon had consented to an extension of time for “parties” to answer the petition.  Given that MCI is not a “party,” and therefore not subject to the extension, Verizon argues the MCI Answer should be stricken as untimely.  Verizon Motion at 2.  MCI responds that it is true that MCI did not formally intervene, but that is because MCI did not intend to present evidence on issues specifically dealing with the enterprise market.  When Verizon’s Petition brought other issues into the case, MCI argues its rights became directly affected, and therefore, it is entitled to respond to the petition.  MCI Answer to Verizon Motion at 1-2.





� Due to our disposition of the Petition, we do not add parentheticals to these citations.


� The Commission has tariffs on file that allow Verizon pricing flexibility.  See, e.g., Verizon Pennsylvania Inc. Informational Tariff for Competitive Services, Pa. P.U.C. No. 500, Section 2, 1st Revised Sheet 13 at ¶ 29 (providing that the rates for Centrex Service packages “will be determined by the Telephone Company…[and] will range from a floor represented by the costs of furnishing service to a ceiling represented by the rates set forth in Sections 2 and 2A of this Informational Tariff.”).





� On October 24, 2003, the Verizon telephone companies filed a petition asking the FCC to forebear from § 271 obligations.  See Petition for Forbearance of the Verizon Telephone Companies Pursuant to 47 U.S.C. § 160(c); CC Docket No. 01-338.  The matter is pending. 


� The Pennsylvania Performance Assurance Plan measures aspects of Verizon’s UNE-P performance.
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