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STATEMENT OF COMMISSIONER GLEN R. THOMAS


This matter represents the first substantive action by this Commission to implement the Federal Communication Commission's (FCC) Triennial Review Order (TRO).   The TRO, among other things, sets a transition for states to follow in pursuit of facilities based telephone competition as contemplated by the Federal Telecommunications Act of 1996.  This transition will, in many ways, define Pennsylvania's telecommunications landscape over the next decade and it is critically important that this Commission resolve these cases in a manner that allows consumers to benefit from a competitive telecommunications market. These  are crucial policy decisions that must be made within the context of the TRO, federal law, state law and the record presented to us.  


On February 20, 2003, the FCC adopted revised rules concerning an incumbent local exchange carrier’s (ILECs) obligation to make unbundled network elements (UNEs) available to competing carriers.
  In that report and order, the FCC found 1) that an ILEC is not required to provide access to local circuit switching on an unbundled basis to requesting telecommunications carriers for the purpose of serving end-user customers using DS1 capacity and above loops “except where the state commission petitions [the FCC] for waiver of this finding in accordance with the conditions set forth in [47 C.F.R. § 51.319(d)(3)(i)] and the [FCC] grants such waiver.” 47 C.F.R. § 51.319(d)(3); see also TRO paras. 451-458 and 2) that competitive local exchange carriers (CLECs) are not impaired without unbundled access to local switching to serve enterprise customers because there are few barriers to deploying competitive switches to serve customers in the enterprise market and thus no operational or economic impairment on a national basis.  TRO, para. 451.   
 

   
 In the Order, the FCC established a rebuttable presumption of no impairment, a 90 day proceeding for the states to allow parties the opportunity to rebut the presumption and rather specific criteria for state commissions to use in determining whether the presumption is overcome. The FCC clearly set a high bar for those trying to rebut the presumption of non-impairment. The economic and operational criteria that must be satisfied are formidable. Proving an impairment case in this proceeding is even more daunting considering 90-daylimit imposed by the FCC.


Although the FCC created a very high burden for those arguing impairment, they did not create an insurmoutable bar. However, based on the record before us, I do not believe that the petitioners were able to meet this rigorous burden and, therefore, I concur with the recommendation before us. However, I note that there are areas in the record that might have led to a finding impairment had additional evidence been presented addressing the economic criteria set forth in the  FCC’s TRO Order. 
  Given the great difference in Pennsylvania's urban and rural telecommunications market, I suspect that evidence could have been presented to support a finding of economic impairment in certain areas of the Commonwealth.  However, specific information supporting that claim and similar ones was not part of the record and the information that was presented did not meet the thresholds established by the FCC.  


I would like to remind the parties and the Commission that the FCC Rules and TRO Order provide for continuing review.
 Specifically, the Rules state, “After the 90-day period, states may wish, pursuant to state-determined procedures to revisit whether competitive LEC's are impaired without access to unbundled local circuit switching to serve enterprise customers due to changes in the specified operational and economic criteria.”   See TRO Order, Para. 455.  The Commission and the parties could exercise this authority if appropriate.   

 

            Although this is the first substantive decision that this Commission is rendering under the TRO, it will certainly not be the last. As this Commission considers future matters under the TRO, it will be important for us to look closely at the data and make difficult decisions relative to impairment and other issues.  Although the FCC has given us specific criteria in certain areas, we do have flexibility in other areas. To the extent that well-supported evidence can be presented to the Commission that is tailored to the FCC's parameters, the Commission will have an improved ability to successfully guide Pennsylvania's transition to facilities based competition.
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Commissioner

� Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, Report and Order (rel. aug. 21, 2003) (FCC03-36, as corrected by FCC 03-227) (Triennial Review Order or TRO)


� TRO Order, paras. 456 -457. 


�  We noted that petition for continuing review regarding the 9 month proceeding would not be accepted  earlier than October 2, 2004, absent extraordinary circumstances for the continuing review October 3 Order, Footnote 13.





