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On August 21, 2003, the Federal Communications Commission (“FCC”) released its Triennial Review Order (“TRO”) memorializing the new rules it adopted on February 20, 2003, concerning an incumbent local exchange carrier’s (“ILEC”) obligation to make unbundled network elements (“UNEs”) available to competing carriers.  Pursuant to the TRO, the FCC has made a presumptive finding that competitive local exchange carriers (“CLECs”) are not impaired without unbundled local circuit switching when serving the enterprise market.  Under this framework, however, the FCC has provided state commissions 90 days to rebut this presumption, if the state commissions so choose.  


The Law Bureau recommends, among other things, that the Commission exercise its right to “fail to act” and thereby decline to undertake the 90-day analysis wherein CLECs would have had an opportunity to demonstrate impairment to this Commission under the FCC’s more granular analysis utilizing certain economic and operational criteria
.   While not being afforded the opportunity to be heard at this Commission, the CLECs would still have the right to present their case of impairment directly to the FCC.  
I respectfully disagree with the recommendation that the Commission decline jurisdiction over this issue.  Accordingly, I will move that the Commission issue an order tentatively accepting the FCC’s finding of no impairment, but allowing any CLEC desiring to contest the presumption of non-impairment to file a Petition by October 15, 2003, and to bear the burden of proving impairment.  I recognize the practical difficulties of deciding these issues in such a condensed timeframe.  The Commission is capable of meeting this challenge. This Commission should make decisions that affect the Commonwealth.  THEREFORE, I MOVE THAT:
1.    The recommendation of the Law Bureau is modified consistent with this Motion. 
2.    The Law Bureau prepare an Order consistent with this Motion.

DATE:  October 2, 2003


_________________________
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CHAIRMAN
�   (TRO at paras. 454-458; 47 C.F.R. §51.319(d)(3)(i))
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