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OPINION AND ORDER
BY THE COMMISSION



Before this Commission for consideration and disposition is the Petition for Declaration that Remedies Are Not Due For Statistically Invalid Metrics And For Modification of Those Metrics (Petition) filed by Verizon Pennsylvania Inc. (Verizon PA) on March 20, 2002.  On April 9, 2002, AT&T Communications of Pennsylvania, Inc. (AT&T) filed a letter stating that the Commission should not act on this Petition at this time; rather it should be addressed in the pending PMO II Order.  On April 10, 2002, CTSI filed its Answer
 urging that action under this Petition should await Commission action in the PMO II proceeding and opposing Verizon’s Petition as it relates solely to the PR6-01 metric.  

Background


On March 10, 1999, NEXTLINK Pennsylvania, Inc. (NEXTLINK), RCN Telecom Services of Pennsylvania, Inc. (RCN), Hyperion Telecommunications, Inc. (Hyperion), ATX Telecommunications Services, Ltd. (ATX), Focal Communications Corporation of Pennsylvania (Focal), CTSI, Inc. (CTSI), MCI WorldCom, Inc. (MCIW), e.Spire Communications (e.Spire), and AT&T filed the Joint Petition which began this proceeding.  The March  10, 1999 Joint Petition requested that an on-the-record proceeding be commenced to address, inter alia, the following:  (1) Operations Support Systems (OSS) Testing and (2) Performance Measures, Standards, and Remedies.  

By Opinion and Order entered on April 30, 1999, we granted limited relief, directing that issues relative to the performance measures, 

standards, and remedies
 issues be resolved on the record before a presiding Adminis​trative Law Judge (ALJ).  

After evidentiary proceedings, the Recommended Decision of ALJs Louis G. Cocheres and Larry Gesoff was issued August 12, 1999.  Subsequent to consideration of Exceptions and Replies, we entered our Performance Metrics Order (PMO I) on December 31, 1999.  In compliance with the PMO I Order, Verizon PA filed Revised Carrier-to-Carrier (C2C) Guidelines on January 31, 2000, to become effective on February l, 2000 (Pennsylvania C2C Guidelines).
In August 2001, as a result of our April 11, 2001 Order (known as our Functional Structural Separation Order), an on-the-record proceeding addressing the Pennsylvania C2C Guidelines commenced (PMO II proceeding).
  The Recommended Decision of presiding ALJ Michael C. Schnierle was issued on October 2, 2001.  ALJ Schnierle recommended that this Commission adopt the New York (NY) metrics and remedies and that we utilize the NY Carrier Working Group (CWG) to handle future Pennsylvania metrics needs.  Exceptions were filed.  In May 2002, several of the Parties to that proceeding filed a Consensus PAP and requested the Commission to adopt it in lieu of any of the PAP proposals in the record.  This Commission entered a Tentative PMO II Order on June 24, 2002. 



As noted above, Verizon PA filed the instant Petition on March 20, 2002.  In its Petition, Verizon PA urges the Commission to modify three metrics containing four submetrics, which it purports are statistically invalid, and to exclude them from the PAP.  Verizon PA maintains that these metrics, which measure Verizon PA’s provisioning performance for Hot Cuts and Unbundled Network Elements (UNE) loops, are statistically deficient and constitute an unlawful penalty to Verizon PA.  Further, Verizon PA asserts that it will no longer pay remedies for these metrics on a self-executing basis, but will, instead, issue bill credits subject to reversal, pending Commission action in this proceeding. 



Verizon PA has herein represented that adoption by this Commission of the New York November 2001 metrics version in the PMO II proceeding by the end of calendar year 2001 would have precluded its need to file the instant Petition.  However, the November 2001 New York metrics were not in place when the Recommended Decision was issued in the PMO II proceeding; therefore, only the July 2001 New York metrics were before us for consideration.  We only became aware of the existence of the November 2001 NY metrics version through this Petition.  Through our independent research, we have determined that the July 2001 and the November 2001 NY metrics are significantly different.  Further, we have also learned that there is a proposed May 2002 NY metrics version and in our Tentative PMO II Order we have taken official notice of these two metrics versions.



Because these two New York metrics versions came into existence after the close of the PMO II record and were not a part of the PMO II record, the Tentative PMO II Order asks that parties, inter alia, comment on whether the Commission should use the July 2001 metrics proposal contained in the record, the November 2001 New York metrics or the May 2002 proposed New York metrics as the model for the new Pennsylvania Guidelines.  Thus, Verizon PA’s representation that we could have resolved this petition sooner through action at our PMO II proceeding to adopt the November 2001 New York metrics is incorrect.

Discussion

A.
Metric PR-1-01 – Average Interval Offered – Total No Dispatch


Metric PR-2-01 – Average Interval Completed – Total No Dispatch


We shall address metrics PR-1-01 and PR-2-01 in tandem.  PR‑1‑01 measures the average installation interval offered by Verizon PA to CLECs.  PR‑2‑01 measures the average installation interval completed by Verizon PA for CLECs.  These two metrics are measured over a variety of products.  Specifically, this issue concerns the application of these metrics to product code 3111, which is the product code for UNE hot cut loops.
  

While Verizon PA describes the alleged need to modify only submetrics PR-1-01‑3111 and PR‑2‑01‑3111, it seeks, in the concluding paragraph of the instant Petition, a Commission declaration that would exclude all remedy payments for PR‑1‑01 and PR‑2‑01.  As previously noted, Verizon PA challenges Metrics PR-1-01 and PR‑2‑01 only with regard to how they relate to hot cuts. Verizon PA requests that we declare that remedies are no longer due for these two metrics for product code 3111 (CLEC UNE loop hot cut orders).  Verizon PA asserts that hot cuts are separately measured by PR‑9‑01, which is also subject to remedies under the PAP.  Verizon PA notes that its hot cut performance measured by PR‑9‑01 is “excellent.” 

Verizon PA asserts that the problem for hot cuts in the PR‑1‑01 and PR‑2‑01  metrics concerns the retail analogue (Retail POTS
 – No Dispatch) against which Verizon PA’s service to the CLECs is measured.  Verizon PA asserts that the retail services in POTS – No Dispatch used for parity comparison with CLEC product code 3111 hot cuts are simple feature changes and additions, or computer translation orders such as adding call waiting.  Such POTS orders do not require customer coordina​tion and typically carry a “zero-day” interval.  In contrast, the coordinated CLEC hot cut services being measured for product code 3111 typically involve actual physical movement of plant facilities in switches, often involving porting of telephone numbers.
  Frequently such work for CLECs is performed outside normal business hours.  Verizon PA asserts that it has a long-standing agreement with the CLECs for a fixed hot-cut interval of five days for ten or fewer lines. 


Verizon PA further asserts that this Commission, the FCC, and the NY CWG have all previously recognized the problems with these metrics as applied to hot cuts.  Verizon PA concludes that the remedies paid for these metrics as applied to product code 3111 amount to an “unjustified windfall to CLECs who order hot cuts.”

On consideration of the position of Verizon PA, we believe that the relief requested would exceed the alleged harm expressed by Verizon PA.  Accordingly, we shall craft a more tailored adjustment to the metrics and remedies. 


Parity in intervals offered (PR‑1‑01) for like services is a critical require​ment and prerequisite for Section 271 authority.
  If Verizon PA is offering a particular service to its retail customers in “X days” and to its CLEC customers in “X‑plus days,” the CLECs will be disadvantaged in the marketplace.  Similarly, parity in intervals completed (PR‑2‑01) for like service is also a critical measure.  If Verizon PA is completing service for its retail customers in “Y days” and for its CLEC customers in “Y‑plus days,” the CLECs will again be disadvantaged in the marketplace.

Verizon PA alleges that the problem with PR-1-01-3111 and PR‑2‑01‑3111 is that the metrics compare dissimilar services.  Verizon PA alleges that under the PMO I guidelines, product code 3111, UNE loop hot cuts, are compared to retail transactions for non-dispatch residence and business POTS.  According to Verizon, retail non-dispatch orders normally require only translation work for such services as feature changes or additions (e.g., adding Call Waiting) and typically carry a “zero (0) day interval.”  In contrast, according to Verizon PA, UNE hot cut loops are not mere translation work that can be completed with a zero day interval.  These orders require the physical movement of a customer’s loop from the Verizon PA switch to the CLEC switch.  This is a coordinated process to ensure continuity of service to the customer.  If number porting is involved, the transaction will take three days longer to facilitate the third‑party administrator.  

Verizon PA further alleges that PR-9-01-3250, which measures the percentage of UNE hot cuts completed within a negotiated window, is an adequate substitute for PR‑1‑01-3111 and PR-2-01-3111.  

AT&T does not specifically address the merits of Verizon’s Petition but rather takes the position that the Commission should address these issues in the pending PMO II proceeding.



On consideration of this issue, we agree that for the measurements to be valid and to form the predicate for remedies payments, there must be a rational basis for concluding that we are comparing similar retail operations to wholesale operations.  We find that for these two metrics for product code 3111, the retail analogue of non-dispatch residence and business POTS is not an appropriate comparison.  We find that PR‑9‑01 will be an adequate substitute for the evaluation of hot cut performance for UNE loops.  As Verizon PA comments, hot cuts, especially when they involve number porting, are not solely within the control of Verizon PA.  A retail translation order for call waiting is clearly not comparable to a CLEC order for a UNE loop that involves plant work at the switch and number porting.  


Accordingly, we shall order the bill credits to be reversed, effective as of  February 2002 performance (April remedy) subject to the following:  Verizon PA shall recalculate PR-1-01 and PR-2-01 without product code 3111 for the months in question.  If the remaining PR-1-01 and PR-2-01 performance would have passed the standard, then Verizon PA can reverse the bill credits.  If remedies would have been due for PR-1-01 and/or PR-2-01 even without 3111, then the bill credits can not be reversed.



We do not see, however, any reason to adjust the metrics, or eliminate from PAP coverage, the rest of the product codes measured by PR-1-01 and PR-2-01.  Clearly, such functions as adding features for CLEC’s end-users and other typically non-dispatch functions should continue to be measured as to intervals offered and intervals completed.  If maintaining such comparisons requires new product code development, Verizon PA shall develop and implement the new product code pursuant to existing change control management procedures.


Any change to the metric, sub-metric or product codes shall be incorporated into the Guidelines and replacement pages filed with the Commission and distributed to the CLECs.

B.
Metric PR-6-01-3112 Percentage Installation Troubles Reported Within Thirty Days - UNE Loop Orders

Metric PR-6—01‑3140 Percentage Installation Troubles Reported Within Thirty Days- Platform

The PR‑6‑01 metric measures the percentage of lines/circuits/trunks installed where a trouble was reported, found in the Verizon PA network, and closed, within thirty days of order completion.  This installation trouble report rate, also known as the I‑code rate, is a presumed reflection of the quality of Verizon PA’s installation work.  In the Pennsylvania C2C Guidelines, product code 3112 captures the I‑Code Rates for UNE Loops, and product code 3140 captures the I- Code Rates for UNE Platform.

Verizon PA asserts that PR-6-01 makes an invalid comparison between UNE loops and retail POTS.  Verizon PA notes that it is required to provide parity of service with Verizon PA POTS-Total.  According to Verizon PA, its retail POTS orders are largely automated installation orders, which are provisioned without human intervention.  In support of this contention, Verizon PA states that 73% of its retail POTS change orders for existing accounts were assigned a zero or one day interval.  In contrast, Verizon PA states that the bulk of CLEC UNE loop orders are for new service installations, which require physical provisioning work. 



Verizon PA avers that this situation does not exist under the NY PAP because under the NY PAP, Verizon PA’s installation quality on new POTS loops and platforms are combined and compared to its retail POTS installation quality.  As such, Verizon PA takes the position that since its performance of UNE Loops and Platforms are combined, the resulting product mix closely resembles retail performance.  Verizon PA adds that under the New York metrics, the wholesale and retail performance standards are parity. 



Verizon PA requests that the same calculation method be applied under the Pennsylvania metrics and PAP.  In particular, Verizon PA requests that the product Codes 3112 (UNE loops orders) and 3140 (platform orders) for submetrics PR-6-01-3112 and PR-6-01-3140 be replaced with a new product code 3121, creating sub​metric PR‑6‑01-3121 and that the retail comparison group for this submetric be Verizon PA’s retail POTS total.  Verizon PA represented that this new submetric would measure Percentage Installation Troubles within Thirty Days – POTS Other, which includes UNE-Loops and UNE-Ps.   

Contrary to Verizon’s assertion, CTSI maintains that most CLEC orders, like Verizon’s own orders, are not for installations of new facilities.  This is because, according to CTSI, most CLEC installations are change orders from one carrier to another carrier.  Rather than grant Verizon’s request under the existing metric, CTSI proposes that the matter be stayed pending Commission disposition of the PMO II proceeding.  CTSI urges the Commission to deny Verizon’s request as it relates to metric PR-6-01. 

AT&T does not specifically address the merits of Verizon’s Petition but rather takes the position that the Commission should address these issues in the pending PMO II proceeding.



While Verizon PA initially requested in its Petition that the Commission address submetrics PR-6-01-3112 and PR-6-01-3140, it seeks in the concluding para​graph of its Petition a Commission declaration that would exclude remedy payments for the entire PR‑6‑01.  As previously stated in our discussion of PR‑1‑01‑3111 and PR‑2‑01‑3111, we again believe the relief requested exceeds the alleged harm with regard to PR-6-01.  Accordingly, we will address the merits of Verizon PA’s request with respect to submetrics PR-6-01-3112 and PR‑6‑01‑3140.  



Under the Pennsylvania Carrier to Carrier Guidelines, the retail comparison for PR‑6‑01 is POTS and the performance standard is parity with Verizon PA.  In addition, from a review of Verizon PA’s Carrier to Carrier Performance Report for February 2002 filed with the Commission on March 25, 2002, we note that submetric PR‑6‑01‑3112 references the percentage of installation quality trouble reported within thirty days for UNE Loops and submetric PR-6-01-3140 references the percentage of installation quality trouble reported within thirty days for UNE Platform.  Upon review of the NY PAP
 and the NY Guidelines,
 we also note that in New York, submetric PR‑6‑01‑3121 measures, as Verizon PA represented, the percentage of installation troubles reported within thirty days for POTS Other and that the performance standard is parity with Verizon PA retail.



We agree that the metrics having statistically invalid service comparisons may not accurately reflect Verizon PA’s performance with respect to services and products rendered to CLECs in Pennsylvania.  Because the possibility of remedies payments for poor or missed performance should provide an incentive for Verizon PA to perform at a mandated standard (parity or benchmark standard), we find that remedies payments, under these circumstances, should not apply to such metrics.  As such, we 

conclude that it is reasonable to replace submetrics PR-6-01-3112 and PR‑6‑01‑3140 with submetric PR-6-01-3121.


Accordingly, we shall order bill credits to be reversed, effective as of February 2002 performance (April remedy) subject to the following:  Verizon PA shall recalculate PR-6-01 with replacement product code 3121 for the months in question.  If the recalculated PR-6-01 performance would have passed the standard, then Verizon PA can reverse the bill credits.  If remedies would have been due for the recalculated PR-6-01 (i.e., even without product codes 3112 and 3140), then the bill credits can not be reversed.



However, contrary to Verizon PA’s argument, we do not believe that it is necessary to exclude the replacement submetric PR-6-01-3121 from the Pennsylvania PAP.  Verizon PA concedes, in its Petition, that the inclusion of submetric PR‑6‑01‑3121 would result in a more valid comparison of services for measurement purposes.  With the appropriate services and product comparisons in place, any remedy payment resulting from this submetric would, in our view, be an appropriate incentive for Verizon PA to maintain parity performance for these services and products.  


We shall, therefore, permit Verizon PA to make this change using the appropriate change control management procedures.  Any change to the metric, sub-metric or product codes shall be incorporated into the Guidelines and replacement pages filed with the Commission and distributed to the CLECs; THEREFORE,

IT IS ORDERED:



1.
That the Petition of Verizon Pennsylvania Inc. for Declaration That Remedies Are Not Due For Statistically Invalid Metrics and for Modification of Metrics is granted, in part, and denied, in part, consistent with this Opinion and Order.



2.
That Verizon Pennsylvania Inc. is directed to calculate and report the z-scores for PR-1-01, PR-2-01, and PR-6-01 with and without product codes 3111, 3112, 3140 and 3121, respectively.  PAP bill credits will be retained by the CLECs based upon the calculations excluding consideration of the product codes 3111, 3112, and 3140.  Verizon Pennsylvania Inc. shall also calculate these remedies including consideration of these product codes, 3111, 3112, and 3140. 

 

3.
That Submetrics PR‑1‑01‑3111 and PR-2-01-3111 shall be deleted from the Pennsylvania Carrier-to-Carrier Guidelines and the Pennsylvania Performance Assurance Plan, effective the first full month following the date of entry of this Opinion and Order.


4.
That Submetrics PR‑6‑01‑3112 and PR-6-01-3140 shall be deleted from the Pennsylvania Carrier-to-Carrier Guidelines and the Performance Assurance Plan and replaced with submetric PR‑6‑01‑3121, effective the first full month following the date of entry of this Opinion and Order.


5.
That, effective with performance for the month of February 2002 (April remedy) Verizon PA shall recalculate PR-1-01 and PR-2-01 without product code 3111 and recalculate PR-6-01 without product codes 3112 and 3140 but with product code 3121 for the relevant months. If these recalculations indicate that remedies would not have been due for a particular month in question, then the bill credits for that month can be reversed.  If these recalculations indicate that remedies would have been due anyway, then the bill credits can not be reversed.  


6.
That repayment of any reversed bill credits may be spread over a period not less than the number of months during which they accrued.


7.
That Verizon PA shall prepare revised pages for the Carrier-to-Carrier Guidelines reflecting the revisions authorized herein to PR-1-01, PR-2-01, and PR-6-01.  Within five (5) days of the date of entry of this O&O, these revisions shall be filed with this Commission and served on all CLECs with authority to do business in the Commonwealth.  Verizon PA shall follow appropriate change control procedure to implement the changes authorized herein.  

8.
That Verizon Pennsylvania Inc. shall begin reporting its performance on metric PR-6-01-3121 the first full month following the date of entry of this Opinion and Order.  Verizon Pennsylvania Inc. shall inform the CLECs of this change through the appropriate change control management procedures.



9.
That to the extent that Verizon Pennsylvania, Inc. needs to develop a new product code for “non-dispatch other than hot cuts” comparison purposes for metrics PR‑1‑01 and PR-2-01, Verizon Pennsylvania Inc. shall so inform the CLECs through the 

appropriate change control management procedures and shall begin reporting said submetrics the first full month following the date of entry of this Order.


10.
That upon final transition to the new Pennsylvania Guidelines and Performance Assurance Plan, Metric PR-1-01, PR-2-01, and PR-6-01 will be measured and remedies paid as set forth under that new plan.

BY THE COMMISSION,






James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:  June 27, 2002

ORDER ENTERED:  June 27, 2002

� 	We note that CTSI requests that the Commission grant it leave to file its Answer Out of Time.  Pursuant to 52 Pa. Code §1.2, we exercise our discretion and grant CTSI’s request for permission to file a late-filed Answer to Verizon PA’s Petition. 


�	“Measures and standards” or metrics, which are contained in the Carrier-to-Carrier (C2C hereafter) Guidelines, are quantified measurements, with articulated parity or benchmark standards, that compare the quality and timeliness of the service Verizon PA provides to its retail customers and affiliates with the service it provides to the CLECs.  Only certain aspects of Verizon PA’s performance are measured by metrics.  Thus, not all lapses of service can be measured using metrics.  Further, not all lapses in the quality of service are perceptible to the CLECs’ end-user customers.  Additionally, the interpreta�tions of the metrics measurements are based upon accepted statistical concepts that clearly recognize that some of the time, calculations will indicate that service which is below an articulated standard meets or exceeds that articulated standard and vice versa.  The remedies payments, which are specified in a Performance Assurance Plan (PAP), are designed to serve as an incentive to Verizon PA to provide CLECs with the quality of service that is comparable to the quality of service that it provides to its retail customers or its affiliates.


�	Docket No. M�00011468. 


�	Hot cuts are changes in working service.  It is critical that such changes be coordinated and occur within the specified and agreed-upon cutover interval. 


� 	“Plain Old Telephone Service”


�	Porting is dependent upon the procedures of the third-party administrator and takes three days.  


�	For example, Verizon PA paid $534,000 in remedies to CLECs in January 2002.  Verizon PA asserts that the Commission and the CLECs have been aware of its position relative to these metrics since at least early 2001.  Verizon PA asserts that adoption of the Recommended Decision in PMO II, however, would resolve this alleged problem.  However, Verizon PA claims that it could no longer wait for resolution of PMO II and has decided to pursue this action at this time.


�	Section 271 of the Federal Telecommunications Act of 1996 sets forth the checklist a Regional Bell Operating Company must meet before it can provide inter-region intraLATA service.  47 U.S.C. §271.  Verizon PA was granted this authority by the Federal Communications Commission (FCC) on September 19, 2001.  In The Matter of Application of Verizon PA, Inc., 16 FCC Rcd 17419 (Rel. September 19, 2001). 


� 	May 2001 Verizon New York Inc. Performance Assurance Plan.


� 	See July 2001 redlined version filed by Verizon PA in PMO II proceeding and November 2001 New York metrics on the New York website.  
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