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ORDER

BY THE COMMISSION:
I. Procedural History

On September 6, 2001, the National Exchange Carrier Association (“NECA”)
 informed Commission Staff that due to a deficiency in account balance, it would not be able to pay 100% of what was due and owing on September 1, 2001, to the 32 rural carrier recipients of the Pennsylvania Universal Service Fund (PaUSF or the Fund).  Some recipient carriers received full payment, but those carriers that normally received electronic wire transfers of money received 80% of what was owed them with the oral promise from NECA that they would receive 120% of what was owed them on  October 1, 2001, to make them whole.  

In order to facilitate the initial operation of the Fund, the Fund was designed such that contributions are due on the 15th of each month, and payments to recipient carriers are made on the 1st of the following month.   For example, the first contributions to the Fund were due on March 15, 2000.  The first payments to recipient carriers were made on April 1, 2000 (the date their tariff changes went into effect).   

However, the Fund’s fiscal year was designated from January 1  through December 31.  On December 31, 2000, the Fund had a balance of $4,657,598, with a payment of $2,261,663 due to recipients on January 1, 2001.  Inadvertently NECA determined that the operating surplus of the Fund to be used on the annual rate calculation was the $4.66 million balance of the Fund on the last day of the fiscal year.  In fact, the Fund was actually operating at a monthly surplus of approximately $2.4 million.

This error in surplus amount to be used in the rate calculation would have been more easily detected if the operating cycle has included a payout prior to the fiscal year’s end on December 31, 2000.   But because the fiscal year ended on December 31, 2000, one or two days before a $2.3 million payment was going to be released from the Fund, the Fund balance of $4.66 million was misleading and used improperly. 

Thus, when the annual rate calculation
 was run (which also required the estimated 8% of the annual Fund size surplus to be reduced to 1% during the next calendar year), instead of gradually reducing a surplus of $2.4 million by approximately a monthly operating deficit of $130,000 per month, the Fund was actually reducing at an average monthly operating deficit of $355,000 based upon the misconception that the surplus of the Fund was $4.66 million instead of $2.4, and the Fund ran into a deficit in September (9 months later).   If the proper surplus figure had been used, the Fund would have had 1% of the Fund size or approximately $320,000 in the Fund after the support payments were made at the beginning of January, 2002.
 

Our regulations call for the Fund to operate on a fiscal year which shall be the same as the calendar year. 52 Pa.Code §63.168(27).  But the regulations do not require specific pay-in and pay-out dates. We have determined that in order to avoid future confusion, the pay-out dates for the Fund should be changed such that contributions are still due on the 15th of each month, but payments from the Fund to recipient carriers take place on the 28th of the same month contributions are received instead of on the 1st day of the following month.  Using this new system, the fiscal year will end on December 31, 2001, but the payments due for January reimbursements will be made on December 28, thus reducing the chance that the Fund balance on December 31, 2001, will be misinterpreted.   

Our regulations further provide that one of the Administrator’s duties is to comply with the contract and Commission’s Orders.   52 Pa.Code §63.168(22) also requires the Administrator, with prior Commission approval, to borrow monies to cover short-term liabilities of the Fund caused by undercollections.   NECA has accepted responsibility for the instant calculation error and wishes to issue a letter to the contributing carriers apologizing for any inconvenience they may have caused.  NECA is willing to absorb borrowing costs associated with covering deficits from the 1st  of the month until contributions are collected (expected on or about the 15th of the month), with the understanding that an immediate increase in assessment rate be instituted.  Accordingly, we shall Order NECA to borrow monies to cover the deficits at the beginning of the months of October, November and December, 2001.  NECA will absorb all costs of borrowing including but not limited to interest rates on the short-term loans and loan initiation fees, with Commission Staff to approve borrowing specifics including but not limited to: the size of the loan, the terms of the loan, the interest rate of the loan, and the lending institution.   We would like the Law Bureau, Bureau of Audits, and Bureau of Fixed Utility Services to evaluate the options available to the Commission regarding the administration of the Fund.   The Bureau of Audits is currently conducting an audit of the Fund and expects to release a report in October.  Accordingly, we shall direct Staff to submit a report to the Commission within 90 days of the date of entry of this Order regarding an evaluation of the Fund administration and our options.

We have determined that the size of the Fund has not changed, but that in order to rectify the original miscalculation, and stay within our regulations that provide for maintaining a Fund surplus of 1%, we must order an interim increase in the assessment rate to contributing carriers (including contributing recipient carriers) of approximately 22.7%.  (See “Annex A” to this Order wherein the calculation of the contribution factor change is more specifically described); THEREFORE, 

IT IS ORDERED:


1.
That within five (5) days of the entry date of this Order, NECA shall provide Commission Staff  formal written notice of the amount of money necessary to be borrowed to cover the projected monthly deficits of the Fund for the months of October, November and December, 2001, as approved by this Order.  NECA shall include in this written notice identification of the amount, the proposed lending source and the terms and conditions of the loan.  


2.
That NECA shall absorb any costs of the loan including but not limited to the cost of interest on the loan and loan application or initiation fees.  These costs shall not be borne by the Fund.


3.
The PaUSF assessment contribution factor for the year 2001 is hereby increased from .007494661 to .009199147 per year 1999 average monthly intrastate end-user retail telecommunications revenue effective immediately as detailed in “Annex A” to this Order.


4.
That NECA is directed to send a letter to all contributors explaining specifically how this contribution factor increase affects them and what their monthly contribution total has changed to for the months of October, November and December.  The letter should be in a format as set forth in “ANNEX B” attached hereto.


5.
That NECA pay the 32 recipient carriers that which is owed them in full on October 1, 2001, (for some approximately 120% their normal monthly payment).


6.
That NECA recalculate what is owed the 32 rural recipient carriers on November 1, December 1, and December 28, 2001, based upon the changes in what the rural carriers will owe due to the increase in assessments, and that NECA receive approval from Commission Staff before NECA makes those payments on November 1, December 1, and December 28, 2001.


7.
That from December, 2001 forward, NECA shall make PaUSF payments to recipient carriers on the 28th day of each month.


8.
That a copy of this Order be directed to the Law Bureau, Bureau of Audits, and Bureau of Fixed Utility Services for an evaluation of the options available to the 

Commission regarding the administration of the Fund.   Staff is directed to submit a report to the Commission within 90 days of the date of entry of this Order.  





BY THE COMMISSION:







James J. McNulty

Secretary

(SEAL)

ORDER ADOPTED:  September 26, 2001

ORDER ENTERED:   September 27, 2001

� NECA was awarded a contract with the Commission to be the Administrator of the PaUSF.  The contract has an effective term from July 20, 2001 through December 31, 2003.  Contract No. SP17200017.  NECA was also the interim Administrator of the Fund and assisted Staff in establishing the Fund in March, 2000.  NECA’s interim contract with the Commission ran from May, 2000 through July 19, 2001.


� 52 Pa. Code §63.165 (relating to calculation of contributions) provides: (b) In determining the annual assessment rate, the administrator will utilize the following calculation: W+X+Y+Z  x B = C


                                                                                                   A             12                


W= Increase in funding requirement due to growth in access lines of recipient carriers.  W equals the access line growth percentage for each recipient carrier multiplied by each recipient carriers’ prior year support (prior year funding minus prior year payment).  The individual recipient carriers’ required fund increases are totaled to yield W.  W = ALG x (PYF – PYP).


X= Prior year’s size of fund minus the estimated surplus from the prior year or plus any shortfall from the prior year.


Y=Surcharge for uncollectables is 1% times (X+W).


Z= Commission approved administrative and auditing expenses. 


A= Aggregate Statewide end-user intrastate retail revenue of all contributing telecommunications providers for the previous calendar year.


B=Individual contributing telecommunications provider’s end-user intra-state retail revenue for the prior calendar year.


C= individual contributing telecommunications provider’s monthly contribution. 


� There have been some delinquent carriers, whose total contributions total less than $100,000, but these accounts alone do not account for the shortfall in the Fund.
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