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OPINION AND ORDER
BY THE COMMISSION



Before this Commission for disposition is the Petition for Reconsidera​tion (Petition) filed by Verizon Pennsylvania, Inc. (Verizon)
 on September 8, 2000, relative 

to our Opinion and Order entered on September 1, 2000, (September 1 Order), in the above-captioned proceeding.  By way of that Opinion and Order, we granted in part, and denied in part, Exceptions to Verizon’s Compliance Filing to our December 31, 1999 Performance Metrics Order (PMO).  On September 28, 2000, AT&T Communications of Pennsylvania, Inc. (AT&T) filed an Answer to the Petition for Reconsideration (Answer).  On October 3, 2000, Verizon filed a Motion to Strike AT&T’s Answer.



By Opinion and Order entered on September 28, 2000, we granted reconsideration of the Petition, solely for the purpose of preserving jurisdiction to permit a full review on the merits.  In so doing, we extended the period of time within which Verizon would be required to file that portion of its Revised Compliance Filing regarding the limited issues raised in the Petition.  Those issues relate to the remedies provisions of the Performance Assurance Plan. 

Background



On March 10, 1999, NEXTLINK Pennsylvania, Inc. (NEXTLINK), RCN Telecom Services of Pennsylvania, Inc. (RCN), Hyperion Telecommunications, Inc., (Hyperion), ATX Telecommunications Services, Ltd. (ATX), Focal Communications Corporation of Pennsylvania (Focal), CTSI, Inc. (CTSI), MCI WorldCom, Inc. (MCIW), e.Spire Communications (e.Spire), and AT&T Communications of Pennsylvania, Inc. (AT&T) filed the Joint Petition which began this proceeding.  The Joint Petition requested that an on-the-record record proceeding be commenced to address the following two (2) issues: (1) Operations Support Systems (OSS) Testing, and 

(2) Performance Measures, Standards, and Remedies.  By Opinion and Order entered on April 30, 1999 (April 30, 1999 Order), we granted limited relief, directing only that the Performance Measures, Standards, and Remedies issues be resolved on the record before a presiding Administrative Law Judge (ALJ).  In compliance with the April 30, 1999 Order, Verizon filed, on May 14, 1999, its proposed Pennsylvania Carrier-to-Carrier Guidelines Perfor​mance Standards and Reports (proposed PA Carrier-to-Carrier Guidelines), setting forth its proposal for performance measures and standards.


After evidentiary proceedings and the Recommended Decision of Administrative Law Judges Louis G. Cocheres and Larry Gesoff,
 our PMO was entered on December 31, 1999. 



On January 18, 2000, Verizon and MCIW separately filed Petitions for Reconsideration, 
 which were granted, in part, and denied in part, by our Opinion and Order of July 13, 2000. 



On January 31, 2000, Verizon filed Revised Guidelines to become effective on February l, 2000 (February 1, 2000 Metrics).
  In our September 1 Order, we granted in part and denied in part AT&T’s Exceptions to Verizon’s Compliance Filing.

Discussion

A. Verizon’s Motion to Strike


Verizon argues that under Section 5.572(c) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code §5.572(c), an Answer to its Petition was due within ten (10) days of service or September 18, 2000.  Verizon takes the position that AT&T’s September 28, 2000 Answer was untimely and as such, should be stricken from consideration.



We note that in its Answer, AT&T states that its Answer was filed pursuant to Section 5.61 of our Rules of Administrative Practice and Procedure, 52 Pa. Code 5.61, which states in pertinent part:

Answers to complaints, petitions and motions shall be filed with the Commission within 20 days after the date of service, unless a different time is prescribed by statute or by the Commission.

AT&T implies that because its Answer was due within twenty (20) days of the filing of Verizon’s Petition, it was timely filed on September 28, 2000.



Upon consideration, we find that AT&T’s reliance on Section 5.61 as the governing time within which to file an Answer to a request for reconsideration is misplaced.  In our view, Section 5.572 of our Rules of Administrative Practice and Procedure, relating to Petitions for Relief Following a Final Decision, is clearly applicable to the instant situation.  Verizon’s Petition was filed within fifteen (15) days of the entry of our September 1, 2000 Compliance Order, as required by 52 Pa. Code §5.572(c).  Answers to requests for reconsideration are due within ten (10) days after service of the petition.  52 Pa. Code 5.572(e).  As evidenced by the certificate of service attached to Verizon’s Petition, service of the Petition was effected, via Federal Express, on September 8, 2000.  Accordingly, AT&T’s Answer filed on September 28, 2000, is untimely.

B.
Remedies at the Disaggregated Level



In its Petition, Verizon seeks Commission reconsideration of two aspects of the September 1 Order.   First, Verizon maintains that the Commission should declare that remedy payments should not be imposed at a fully disaggregated submetric level.  Verizon points out that because the PMO did not specifically describe what it meant by “metric,”  Verizon made the assumption in its Compliance Filing that the remedy calculation would be made according to the 106 metric and submetric categories identified in the PMO as subject to remedies.  Verizon requests that the Commission clarify its policy that only reporting should be at the fully disaggregated level and that remedies should be paid at the metric and submetric categories identified in the PMO.



Upon review of this matter, we shall grant recon​sideration consistent with our discussion.  We have always taken the position that the ultimate focus and objective of this proceeding is to establish proper performance and quality of service parameters as well as financial incentives to encourage performance, rather than to compound penalties.  With that goal in mind, we have attempted to develop reasonable performance measurements and standards, as well as incentive-driven remedies.  To avoid any further confusion or misinterpretation as to the level at which remedies should be calculated, we find that clarification of our intent is appropriate.   



Our PMO contains eight (8) broad service measurement groups: Preordering, Ordering, Provisioning, Maintenance and Repair, Network Performance, Billing, Operator Services and Databases, and General.  These eight (8) measurement groups contain a total of 44 separate categories of measurements that are called “metrics.”  Some, but not all, of these 44 metrics contain subcategories known as “submetrics.”  The individual metrics/submetrics define the specific performance attributes being measured relative to the service Verizon renders.  While there are a total of 159 metrics and submetrics, only 106 were subjected to remedies payments subject to the PMO. 



Disaggregation occurs within the various metrics and submetrics on a product, company, geographic, and state basis.  While the PMO provides for approxi​mately 2000 measurement points at a fully disaggregated level to monitor service quality, we have elected not to impose penalties at the fully disaggregated level.  We therefore clarify that remedy payments at the 106 metric and submetric level provide, at this juncture, sufficient incentive for performance.  We remind the parties that in our PMO, we indicated that we would revisit the issue of performance measures, standards and remedies in January 2001.  



At that time, we will conduct an investigation to consider in detail the appropriateness of the performance measures and standards.  We will also review at that time the effectiveness of the incentives and remedies adopted in our PMO.  If our investigation reveals that payments at the 106 metrics/submetrics level have not provided the kind of incentive which ensures performance and service quality, we may consider the adoption of a broader incentives approach which may include remedies payment based upon modified or additional metrics and submetrics, including disaggregation as warranted.

C.
Sample Size



Verizon also requests that the Commission clarify that a sample size of less than ten (10) observations shall constitute a statistically invalid measurement for metrics and submetrics regardless of whether they are subject to parity or benchmark standards.  Verizon contends that it originally proposed that a minimum sample size of ten (10) apply for all measurements.  Its proposal, according to Verizon, was adopted in the PMO without qualification and should be reaffirmed.



In our PMO, we adopted the ALJs’ recommendation of ten (10) as the minimum sample size. We further concluded that a sample size of less than ten (10) does not constitute a statistically valid measurement.  We also note that during the evidentiary stages of this proceeding, AT&T and Verizon agreed that ten (10) should be the smallest sample test size used with the modified Z-score.  Verizon also proposed during the evidentiary stages of this proceeding to exclude from the remedies calculation these metrics and submetrics for which the measured sample size is less than ten (10).  (See Verizon M.B., p. 85). 



To clarify our intent on this issue, consistent with our previous pro​nouncement in the PMO, we reiterate that the ten (10) minimum should apply to the self-executing remedies calculation.  Specifically, we determine that the ten (10) minimum must necessarily apply to all metrics and submetrics to ensure fair application of the Performance Assurance Plan.  At this time, we see no reason for self-executing remedies to attach to any metric or submetric if there were less than ten (10) observations during the measurement period.  If particular circumstances are egregious and warrant a remedy, the affected CLEC has recourse to the Abbreviated Dispute Resolution Process and the Commission’s normal complaint process.  Moreover, as explained in the PMO, concerns with particular metrics or submetrics at sample sizes below ten (10) observations can be addressed in subsequent periodic reviews of measures, standards, and remedies established by the Commission.  See PMO, pp. 180-181.



Our clarification with regard to the proper minimum sample size is applicable only to the calculation of self-executing remedies.  We remind the parties that for reporting purposes, all observations above and below ten (10) must continue to be reflected in the monthly service quality reports on a disaggregated basis.

Conclusion



In a September 28, 2000 Order, we granted Verizon’s Petition pending our review of the merits.  We also granted Verizon an extension of time in which to file that portion of its revised Compliance Filing relating to the Performance Assurance Plan and other remedies provisions.  We have clarified herein that self-executing remedies shall be limited to the 106 metrics/submetrics identified in the PMO and that self-executing remedies shall not apply to sample sizes of less than ten (10) observations.  Accordingly, we direct Verizon to file that portion of its revised Compliance Filing relating to the Performance Assurance Plan and other remedies provisions within ten (10) days of the entry of this Opinion and Order.  



Based on the foregoing, clarification is granted consistent herewith; THEREFORE,


IT IS ORDERED:



1.
That Verizon Pennsylvania, Inc.’s Motion to Strike, filed on October 3, 2000, is granted.



2.
That the Petition for Reconsideration of Verizon Pennsylvania Inc., filed on September 11, 2000, is granted, consistent with this Opinion and Order.



3.
That the self-executing remedy payments shall be paid at the 106 metric and submetric category levels.



4.
That a sample size of less than ten (10) observations during a measurement period shall constitute a statistically invalid measurement for all metrics.  
5.
That Verizon Pennsylvania, Inc. shall file the portion of its revised Compliance Filing relating to the Performance Assurance Plan and other remedies provisions within ten (10) days of this Opinion and Order.








BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  October 13, 2000

ORDER ENTERED:  October 16, 2000

	�  	We take official notice of Bell Atlantic-Pennsylvania, Inc.’s corporate name change to Verizon Pennsylvania, Inc. 





	�  	A comprehensive History of the Proceedings is contained in our Final Opinion and Order entered herein on December 31, 1999, and will not be repeated here.      


	�  	The Recommended Decision was issued on August 12, 1999, and the various Parties filed Exceptions and/or Reply Exceptions.    


	�	In their separate Petitions, Verizon and MCIW each sought, among other things, reconsideration and/or clarification of our ruling regarding certain metrics. Various Parties filed responses to Verizon and MCI’s Petitions.  


	�  	In our PMO, we directed Verizon to file “revised” Guidelines.  Verizon mislabeled the filing as “Interim” Guidelines.  The filing is not properly characterized as Interim Guidelines and shall hereafter be called February 1, 2000 Metrics. AT&T filed “Exceptions” (AT&T Exc.) to Verizon’s February 1, 2000 Metrics on February 14, 2000.  On March 8, 2000, Verizon filed its Reply to AT&T’s Exceptions (Verizon Reply).  
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