PENNSYLVANIA

PUBLIC UTILITY COMMISSION

Harrisburg, PA  17105-3265
Public Meeting held October 9, 2008

Commissioners Present:


James H. Cawley, Chairman


Tyrone J. Christy, Vice Chairman


Robert F. Powelson


Kim Pizzingrilli


Wayne E. Gardner

Development of an Efficient Loop 

   Docket No. M-00031754

Migration Process

OPINION AND ORDER
BY THE COMMISSION:



Before the Commission for consideration are the Exceptions filed by Verizon Pennsylvania, Inc. (Verizon PA) on May 22, 2006, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Marlane R. Chestnut, issued on May 1, 2006.  Reply Exceptions were filed by the Office of Consumer Advocate (OCA) and Cavalier Telephone Mid-Atlantic, LLC (Cavalier). 

History of the Proceeding


On February 20, 2003, the Federal Communications Commission (FCC) adopted new rules concerning an Incumbent Local Exchange Carrier’s (ILEC) obligation to make Unbundled Network Elements (UNEs) available to Competitive Local Exchange Carriers (CLEC).
  In this Order the FCC applied its unbundling analysis to individual elements in a more granular manner than what had previously been required.  As such, the new unbundling analysis now includes a review of the geographic location, customer class and service, and consideration of the type and capacity of the facilities to be used.  In addition, as a separate matter, the FCC required state commissions to establish an ILEC batch cut process or issue detailed findings explaining why such a batch cut process is unnecessary.  TRO ¶¶464-475, 486-490 and 527.  The purpose of this requirement is to alleviate impairment associated with switching for mass market customers.



By Procedural Order entered October 3, 2003, the Commission initiated three separate proceedings to implement the responsibilities delegated by the FCC in its TRO.  The instant case, which is one of the initiated Commission proceedings, pertains to the development of a batch hot cut process in Pennsylvania or to otherwise recommend why such a process is not necessary and to “evaluate the feasibility of [electronic loop provisioning].”  See: Procedural Order at 23-24.
  The Procedural Order directed the Bureau of Fixed Utility Services (FUS) to conduct a technical conference, with assistance from the Commission’s Law Bureau, to encompass the previously ordered Verizon electronic loop provisioning trial and the development of a Verizon batch hot cut process and to provide periodic progress reports.  See: Procedural Order at 24, 25 and Ordering paragraphs 9, 10.


Various procedural requirements were set forth relating to the technical proceeding by way of a Secretarial letter issued on October 14, 2003.  The Office of Small Business Advocate (OSBA) filed a Notice of Intervention and Public Statement on October 17, 2003; OCA filed a Notice of Intervention on October 23, 2003; and the Office of Trial Staff (OTS) filed an Entry of Appearance on February 3, 2005.



Pursuant to the Procedural Order, declarations were filed by Verizon and comments were filed by various CLECs.  Progress reports were submitted by FUS on November 3, 2003, and February 13, 2004.  However, the Parties were unable to reach consensus and on March 19, 2004, the Commission transferred the investigation from FUS to the Office of Administrative Law Judge (OALJ) by way of a Secretarial letter.



On July 15, 2004, Marlene R. Chestnut, the ALJ who was assigned to this case, denied Verizon’s Petition to Discontinue or, in the Alternative, to Stay Proceeding filed on July 7, 2004, but agreed to set the schedule for the investigation so as to allow completion of the pending investigation before the New York Public Service Commission concerning the same issues.  ALJ Chestnut also directed Verizon to provide monthly updates on the status of the New York investigation.


Besides Verizon, competitive carriers, namely, Cavalier, Covad Communications Inc. (Covad) and MCI Metro Access Transmission Services LLC (MCI) participated in the proceeding.  Public advocates (the OSBA, OCA and OTS) also participated.


On March 2, 2005, Covad filed a letter memorializing a stipulation it entered with Verizon concerning data migrations, wherein they agreed that all data loops will be priced at the same rate for migration of basic, batch and large-job project.



The ALJ conducted an evidentiary hearing on March 3, 2005, and admitted into evidence various statements and exhibits of Parties.
  The hearing resulted in the transcript of 332 pages.



On March 18, 2005, Verizon, MCI, Covad, OCA and OSBA filed a Joint Petition for Approval of a Settlement Agreement (Settlement Agreement) that resulted in ALJ Chestnut issuing a Recommended Decision dated May 5, 2005, recommending its approval.  By our Order entered on July 15, 2005, (July 2005 Order) we adopted this Settlement Agreement.  The Settlement Agreement addressed the process-oriented issues on the various hot cut options
 in the investigation.  Under this Settlement Agreement, Verizon agreed to make available to the competitive carriers in Pennsylvania the loop migration process that was adopted by the New York Public Service Commission and the process that was used by Cavalier in Pennsylvania.  Hot cut rates and their associated cost studies were unresolved issues that were  not included within the scope of the Settlement Agreement.

On May 1, 2006, the ALJ issued a second Recommended Decision addressing the remaining unresolved issues, primarily related to costs for the various loop migrations.  We will now dispose of those unresolved issues here.

Discussion
Relevant Legal Principles


In establishing Verizon’s hot cut rates, we are bound by the requirement of Section 252 of the Telecommunications Act of 1996 (TA 96), which requires that the rates for interconnection and unbundled network element be based on the cost of providing the interconnection or network element and may also include a reasonable profit. 47 U.S.C. § 252(d)(1).  In interpreting this statute, the FCC has adopted and mandated the use of the Total Element Long Run Incremental Cost (TELRIC) methodology.
  TELRIC-compliant rates are set at the cost the incumbent would incur if it built a network that could provide all the services its current network provides using the least cost, most efficient technology currently available.  47 C.F.R. § 51.505(b)(1); Local Competition First Report and Order, ¶690.  See also, Verizon Pennsylvania Inc. v. Pennsylvania Public Utility Commission et al., 380 F. Supp 2d 627; (E.D. Pa. 2005).


In addition, in accordance with the Public Utility Code, 66 Pa. C.S.A § 1301, any rates set by the Commission must be just and reasonable.  Further, Verizon as the party seeking approval of its proposed rates has the burden of proof in this matter to prove that its rates are just and reasonable, pursuant to 66 Pa. C.S. § 315(a).


In order to establish a sufficient case and to satisfy the burden of proof, Verizon must show that the proposed rates are just and reasonable by a preponderance of the evidence.  Cf., Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 134 Pa.Commw. 218, 221-222; 578 A.2d 600, 602 (1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by any opposing party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. § 704.  Substantial evidence has been defined as such evidence as a reasonable mind might accept as adequate to support a conclusion.  Pinero v. PA State Horse Racing Comm’n, 804 A.2d 131(Pa.Commw. 2002).  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa. Commw. 23, 480 A.2d 382 (1984).



Verizon has proposed rates in this proceeding based on its non-recurring costs to perform hot cuts.  Non-recurring costs are those costs associated with one-time activities performed by Verizon to process UNE orders and provision UNEs.  The FCC TELRIC rules apply to non-recurring costs:
(e)  State commissions may, where reasonable, require incumbent LECs to recover nonrecurring costs through recurring charges over a reasonable period of time.  Nonrecurring charges shall be allocated efficiently among requesting telecommunications carriers, and shall not permit an incumbent LEC to recover more than the total forward-looking economic cost of providing the applicable element. 

47 C.F.R. § 51.507(e).  
The ALJ’s Recommendation



In her Recommended Decision, the ALJ opined that the stated purpose of the investigation before her has been accomplished in light of the July 2005 Order, which adopted a hot cut processes in Pennsylvania.
  R.D. at 22.  Nevertheless, the ALJ concluded that Verizon failed to establish: (1) that its proposed hot cut rates are TELRIC-compliant; and (2) that Verizon failed to support its proposed rates with a new non-recurring cost model utilizing a time and motion study as was required by our Tentative Order entered November 4, 2002, at Docket Number R‑00016683 (pages 178 and 180).  Accordingly, the ALJ concluded that Verizon’s proposed hot cut rates be rejected because they are unjust, unlawful and unreasonable.  Conclusion of Law Nos. 9 and 10 at 28.  She 
further recommended that Verizon’s hot cut rates
 that have been established in the Generic UNE investigation at Docket No. R-00016683,
 should remain in effect until new rates are established in another proceeding.  R.D. at 22, 28, 29.



In support of the above, the ALJ indicated that the methodology adopted by Verizon in arriving at the various hot cut rates included serious defects.  The ALJ concluded that the work times developed by Verizon in this case were not determined through a time and motion study as was required by the Commission.  Instead, Verizon’s proposed hot cut rates that were based on a non-recurring cost model that included activity times based on an employee survey, very similar to that which was previously rejected by the Commission in the Generic UNE proceeding.  In the Generic UNE Order, the Commission adopted AT&T/MCI’s model that used a time and motion study.  The ALJ noted that, although Verizon claimed that the survey is equivalent to a time and motion study, the record showed that was not the case.  R.D. at 20.


The ALJ explained that Verizon used its estimated employee time multiplied first by the occurrence factor and then by a forward-looking adjustment factor stated as a percentage, which was developed to account for efficiencies that can be expected to occur in a forward-looking environment, to arrive at the “forward-looking time” in minutes for a particular task to be used in the cost model.  All of these forward-looking times were then multiplied by the applicable labor rate and factors to represent common overhead costs and gross revenue loading to arrive at the final proposed rates.  R.D. at 21.


The ALJ noted that, while Verizon presented general testimony as to how the survey was developed and conducted, its witnesses were unable to answer specific questions about the survey because none of them had any role in the survey process; nor did they have any personal knowledge about the survey.  Finding of Fact No. 9 citing Tr. at 154-155, 156 160-161, 164, 166, 170, 176-177, 180, 181, 182, 185.  The ALJ faulted Verizon for not providing evidence about how the list of activities used for the survey was developed and for not identifying the group of work center personnel who developed the list of activities used for the surveys.  Finding of Fact No. 10 citing Verizon St. 1, pp. 47-48 and Tr. at 150-151.  The ALJ further noted that the survey did not include any employees from Pennsylvania (Finding of Facts No. 12, Tr. 177-178) and that Verizon revealed the purpose of the cost study to its service cost personnel who were responsible for conducting a thorough review of the survey data.  Finding of Facts No. 20.


The ALJ was further concerned because Verizon: (1) failed to identify any of the managers involved in the development of the typical occurrence factor (Finding of Fact No. 27 citing Tr. at 203); (2) did not provide the date the polling of managers occurred to develop the typical occurrence factor (Finding of Fact No. 26 citing Tr. at 203); (3) told the managers the reasons they were being polled to identify the typical occurrence factor (Finding of Fact No. 28 citing Tr. at 204); (4) failed to identify any of the subject matter experts involved in developing the forward looking adjustment factors in Verizon’s cost model (Finding of Fact No. 29 citing Verizon St. 1.0, 51 and Tr. at 205); (5) failed to provide the date the subject matter experts were asked to develop the forward looking adjustment factors and provided no witnesses who were involved in the development of these factors or had any personal knowledge about how the process worked.  (Finding of Fact Nos. 31 and 32 citing Tr. at 205 and 208, respectively); (6) provided no documentation about how the subject matter experts developed the forward looking adjustment factors (Finding of Fact No. 30 citing Tr. at 205);  (7) failed to identify the statistician(s) involved in the precision level reviews that occurred to statistically validate the results of the Verizon cost model (Finding of Fact No. 34 citing Tr. at 219); (8) did not incorporate any new or anticipated improvements to its Operation Support Systems that may have occurred since 2003 (Finding of Fact No. 33 citing MCI X-Exh. 10 and Tr. at 210); and (9) provided no back-up documentation regarding the manner in which the precision level review occurred (Finding of Fact No. 35 citing Tr. at 220).


For all of the above reasons, the ALJ concluded that Verizon (1) failed to meet its burden of proof to establish that the rates are TELRIC-compliant; and (2) failed to support its new hot cut rates with a new non-recurring cost model utilizing a time and motion study rather than employee surveys as was required by the Commission’s November 4, 2002 Tentative Order at Docket No. R-00016683.  Conclusions of Law Nos. 6 -9.  As such, the ALJ recommended that Verizon should not be permitted to place its proposed hot cut rates into effect and that the current hot cut rates, which have been established by the November 4, 2003 Tentative Order, the December 11, 2003 Final Order and the July 16, 2004 Compliance Order in the Generic Investigation re: Verizon Pennsylvania’s Inc.’s Network Element Rates at Docket No. R-00016683, should remain in effect until new rates are established.  Ordering Paragraphs Nos. 2 and 3.  The ALJ reasoned that after experience is gained through the adoption of the hot cut process in the first stage of this proceeding, a separate, appropriate proceeding, which utilizes an updated, properly conducted cost study, can be used to set rates.  R.D. at 22.
Exceptions

Verizon was the only Party that filed Exceptions to the ALJ’s Recommended Decision.  In its first Exception, Verizon disagrees with the ALJ’s conclusion that it did not measure work times as required by the Commission’s direction in the Generic UNE Order.  Verizon claims that it conducted a self-directed time and motion study by having its employees record the actual time it took to complete certain tasks and did not rely on employee time estimates that it had used in the Generic UNE Order.  VZ Exc. at 9-10.  Verizon also objects to the ALJ’s recommendation that its cost study should be rejected on the premise that the cost study developed in this case was not a “time and motion,” study but was, instead, based on an employee survey like the Commission disallowed in the Generic UNE Order.  Verizon claims that the Commission did not define a “time and motion” study in the Generic UNE Order and never mandated the use of a time and motion study.  Verizon stated that it did not rely on employee time estimates; rather it conducted a new and different cost study directed to measure hot cut costs and that the measurement of task times were based on actual measurements of the stop and start times for each employee to perform the relevant tasks.  VZ Exc. at  6-9.  

In its second Exception, Verizon argues that the ALJ unfairly imposed other conditions such as identifying ,by name, those employees who had any role in developing the nonrecurring costing methodology and relied heavily on the fact that no employees from Pennsylvania were included in the cost study.  VZ Exc. at 14-15.
In its third Exception, Verizon is of the opinion that the ALJ prejudged many of the issues in this case and, therefore, asks the Commission to either approve the new proposed rates or otherwise remand this case to a different ALJ to take a fresh look at the evidence free of any pre-judgment with respect to the reliability of Verizon’s cost study and the veracity of its employees in recording their work time.  VZ Exc. at  19-20.
Additionally, Verizon states that no rates are established for three of its services – basic hot cuts with Wholesale Provisioning Tracking System (WPTS), large job hot cuts process and manual hot cut process) and requests that, until permanent rates are established for the hot cut processes in this proceeding, the Commission should set interim rates based on NYPSC’s hot cut processes.  Verizon also requests the commission to set an interim rate for the basic manual hot cut based on Verizon’s cost study results.  VZ Exc. at 20-22.  
In its fifth and final Exception, Verizon wants the Commission to hold that the FCC’s UNE Rate Merger Condition that prevents Verizon from increasing rate for UNE until January 6, 2008, does not preclude Verizon from setting a basic manual hot cut rate.  Verizon requests that the Commission follow the example of the Massachusetts Department of Telecommunications and Energy (MA DTE) and allow an increase to the basic manual hot cut rate on the premise that permitting an increase to the rate is not a violation of the FCC’s Verizon/MCI Merger Order because the MA DTE’s determination to defer application of the new non-WPTS rates until the conclusion of its investigation was made well in advance of the Verizon/MCI merger closing date.  VZ Exc. at 25.
In light of the above Exceptions, Verizon argues that the Commission should reject the ALJ’s Recommended Decision and approve the rates that Verizon has  proposed for non-WPTS hot cuts, basic with WPTS hot cuts, large job hot cuts and batch hot cuts.  In the alternative, Verizon requests that the Commission remand this proceeding to a different ALJ with instructions to set rates based on the instant record and to immediately set interim rates based on the New York rates.  (VZ Exc. at 26).
Reply Exceptions

In its Reply Exceptions, Cavalier submits that Verizon, in its Exceptions, avoids addressing its burden of proof, which Cavalier contends is the most significant issue in this case.  Cavalier agrees with the ALJ’s Recommended Decision that Verizon never proved that its proposed rates are valid, just, reasonable and compliant with TELRIC principles.  As such, Cavalier requests that the Commission deny Verizon’s first two Exceptions because Verizon failed to carry its burden of proof: (1) by ignoring the Commission’s directive in the Generic UNE Rate Order that any new nonrecurring cost study should rely upon a time and motion study and not upon employee surveys; and (2) by proffering a fundamentally flawed nonrecurring cost model.  Cavalier R.Exc. at 7-8.
Cavalier posits that Verizon’s request to apply the rationale and hot cut rate structure of the New York Public Service Commission, is inappropriate and that Pennsylvania should follow its own tradition in determining TELRIC-compliant hot cut rates based on data that is developed in Pennsylvania.  Cavalier also submits that the Commission had overruled the ALJ in the December 11, 2003 Generic UNE Order case regarding reliance on a “sister commission’s decision.”  Cavalier R.Exc. at 21.  Cavalier further states that it is the utility’s burden to affirmatively establish the reasonableness of its claim consistent with Section 315(a) of the Public Utility Code, 66 Pa. C.S. § 315(a) and not the burden of another party to disprove the reasonableness of its claim.  Cavalier R.Exc. at 9-10.
In its Reply to Verizon’s Exception No. 5, OCA states that the FCC explicitly addressed the circumstances surrounding Pennsylvania’s current UNE rates in its Memorandum Opinion and Order approving the Verizon/MCI merger.
  OCA submits that the Memorandum Opinion and Order prohibits Verizon from seeking new basic hot cut rates outside the judicial process outlined by the FCC and this would preclude the setting of new basic hot cut rates in the proceeding.  OCA R.Exc. at 3-5. 


OCA asserts that the ALJ was correct in not adopting a new basic hot cut rate in this proceeding.  In response to Verizon’s Exceptions, in which Verizon claims it has met its burden of proof, OCA argues that that Verizon has not demonstrated that its employee survey is unbiased, accurate or TELRIC compliant.  OCA also submits that Verizon’s argument that its employee survey is a type of time and motion study, is not supported by the record because Verizon provided no citation to testimony, exhibits or any Commission determinations to support its argument that its “Work Activity – Time Survey” is a time and motion study.  As such, OCA contends that Verizon’s argument is unpersuasive and should be rejected in its entirety.  OCA further asserts that Verizon bears the burden of proof on all issues in this proceeding but it has not submitted evidence sufficient to prove its case.  OCA avers that it is clear in this proceeding that the Commission expected a time and motion study from Verizon that is competitively neutral, accurate and without bias.  OCA contends that the fact that Verizon submitted the same flawed cost methodology in support of its proposed hot cut rates does not make the methodology more probative in this proceeding than in the Generic UNE proceeding.  OCA R.Exc.  6-8 


OCA also acknowledges in its Reply Exception that the ALJ was correct to conclude that Verizon’s cost study reflects inefficient practices and a general failure to adopt new technology.  OCA maintains that these inefficiencies are visible in the instructions that Verizon provided to its technicians that provided the data for its cost study.  Rather than providing instructions to the technicians to record the time it should take to complete the work activity in its entirety, Verizon instructed them “to record the actual time necessary to perform Work Activities.”
  OCA agrees with the ALJ that Verizon’s instructions raise serious questions as to whether this will produce TELRIC compliant results.  The OCA further notes that Cavalier has developed efficient business models outside the confines of the basic/project/batch hot cut scheme and has demonstrated that it was possible to perform hot cuts for far less than Verizon’s testimony indicated.  Accordingly, the OCA requests that the Commission make a determination that Verizon did not meet its burden of proof and adopt the ALJ’s Recommended Decision without modification.  OCA R.Exc. at 9-10
Disposition



Upon our review of Verizon’s Exceptions, we are of the opinion that they are not meritorious.  As such, we shall deny the Exceptions and adopt ALJ Chestnut’s Recommended Decision in its entirety.  In making this determination, we are persuaded by the arguments provided by Cavalier and OCA in their Reply Exceptions that the ALJ appropriately concluded that Verizon failed to meet its burden of proof that its proposed hot cut rates are just and reasonable.  We also agree with the OCA that the manner in which Verizon conducted its alleged “time and motion study” is not consistent with TELRIC standards because it is based on a present or historical perspective of how hot cuts should be processed rather than how they should be processed in a TELRIC environment.  As such, we are not persuaded by Verizon’s argument that its employee survey is a type of time and motion study that should be applied to the development of hot cut rates in Pennsylvania.


In light of the above, we are also not inclined to set new hot cut rates based on the record in this proceeding or to remand the case to a different ALJ as requested by Verizon in its Exceptions.  The record evidence in this proceeding indicates that the proposed rates by Verizon in this proceeding are not just and reasonable or in accordance with Section 1301 of the Public Utility Code, 66 Pa. C.S.A § 1301.  Pursuant to Section 315(a) of the Code, 66 Pa. C.S. § 315(a), Verizon had the burden of proving it proposed rates were just and reasonable and failed to do so.  



Finally, we also are not persuaded by Verizon’s request to adopt the New York rate of $103.08 on an interim basis to replace the current Pennsylvania rate of $2.93.  As we previously indicated, Verizon failed in its burden of proving that its cost studies filed in support of its proposed rates are TELRIC compliant.  Only until such time that Verizon could prove that higher rates are reasonable, we shall require Verizon to continuing charging its current rates.  ALJ Chestnut noted in her Recommended Decision that barriers to competition associated with migration of lines after the UNE-P platform was no longer available was accomplished in the Settlement Agreement in the first stage of this proceeding.  She further stated, “[n]ow that the parties have had a period of time to use that process, a separate, appropriate proceeding (utilizing an updated, properly conducted cost study) can be used to set rates.”  Accordingly, it is now up to Verizon to file for any necessary rate relief it deems necessary in the provision of its hot cut rates.


Before concluding, we note that Verizon’s Exceptions, which are related to whether or not hot cut rate increases should be allowed in light of the two-year moratorium on UNE rate increases as directed in the Verizon/MCI Merger Order, are moot in light of the fact that the FCC’s Merger Conditions preventing rate increases for UNEs expired on January 6, 2008.
Conclusion



After our review of the record in this proceeding, we shall deny Verizon’s Exceptions and adopt the Recommended Decision of ALJ Chestnut, consistent with the foregoing discussion;  THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of Verizon Pennsylvania Inc. and Verizon North Inc. to the Recommended Decision of Administrative Law Judge Marlene R. Chestnut, issued on May 1, 2006, are denied, consistent with this Opinion and Order.


2.
That the Initial Decision of ALJ Marlene R. Chestnut in the above referenced proceeding is adopted.


3.
That the Petition of MCImetro Access Transmission Services LLC d/b/a Verizon Access Transmission Services for Leave to Withdraw is granted.


4.
That the hot cut rates proposed by Verizon Pennsylvania Inc. and Verizon North Inc. are rejected, and are not permitted to become effective.


5.
That the hot cut rates established at Generic Investigation re: Verizon Pennsylvania Inc.’s Unbundled Network Element Rates (Tentative Order entered November 4, 2002; Final Order entered December 11, 2003; and Compliance Order entered July 16, 2004), shall remain in effect until new rates are established. 
6.
That this proceeding be marked closed.







BY THE COMMISSION








James J. McNulty








Secretary

 (SEAL)

ORDER ADOPTED:
October 9, 2008

ORDER ENTERED:
October 22, 2008

	�	Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers, CC Docket No. 01-338, Report and Order (rel. Aug. 21, 2003)(FCC 03-36), as corrected by errata, FCC 03-227 issued on September 17, 2003 (hereinafter “Triennial Review Order” or “TRO”).


	�	A hot cut is the near-simultaneous disconnection of a working loop from a port on one carrier’s switch and reconnection of that loop to a port on a different carrier’s switch without any significant out-of-service period.  A batch hot cut process involves the migration of more than one loop at a time.  Verizon St. 1, 6.


	�	A listing of the statements and exhibits admitted into the record is attached to the ALJ’s Recommended Decision as Appendix A.


	�	Although Cavalier did not join in the Settlement Agreement, it did not oppose it.


	�	On February 2, 2006, MCI filed a Petition for Leave to Withdraw, explaining that as the result of the merger of Verizon Communications, Inc. and MCI, Inc., it is now a subsidiary of MCI, LLC and is not interested in pursing this matter.  The ALJ recommended granting this Petition.  R.D. at 28.





	�	47 C.F.R. § 51.505, First Report and Order, FCC 96-325, In re Implementation of the Local Competition Provision in the Telecommunications Act of 1996, CC Docket No. 96-98, 11 F.C.C.C.R. 15499 (August 8, 1996) (Local Competition Order).  The FCC’s authority to dictate the TELRIC methodology for use by state utility commissions was upheld in AT&T Corp. v. Iowa Utilities Board, 525 U.S. 366, 385 (1999).  The TELRIC methodology itself was upheld in Verizon Communications, Inc. v. Federal Communications Commission et al., 535 U.S. 467, 523 (2002).  We note that it has been established that this Commission’s use of Total Services Long Run Incremental (TSLRIC) Costs is consistent with the FCC’s TELRIC methodology notwithstanding the difference in nomenclature.


	�	The FCC asked state commissions to take specific action to alleviate impairment in operational and economic factors associated with the hot cut process in transferring loops from one carrier to another.  TRO at ¶460.


	�	The current hot cut rates of Verizon were put into effect resulting from the Generic Investigation re: Verizon Pennsylvania Inc.’s Unbundled Network Element Rates (Generic UNE proceeding), at Docket No. R�00016683, Order entered on December 11, 2003. Verizon sought declaratory and injunctive relief in the federal district court. On August 3, 2005, the U.S. District Court for the Eastern District of Pennsylvania affirmed the Commission’s Generic UNE orders.  Verizon Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 380 F. Supp. 2d 627; (E.D. Pa. 2005).  Both Verizon and the PUC appealed the District Court's ruling to the U.S. Circuit Court of Appeals for the Third Circuit.  The PUC's appeal (Docket No. 05-cv-4345) was dismissed.  The PUC and Verizon subsequently filed a Joint Stipulation to Dismiss Verizon's Complaint (Docket No. 05-cv-4124), which was granted on August 18, 2006.


	�	See, Generic Investigation re: Verizon Pennsylvania Inc.’s Unbundled Network Element Rates, Docket No. R-00016683, Commission Tentative Order entered November 4, 2002, Final Order entered December 11, 2003,


	�	Verizon Communications Inc. and MCI Inc. Application for Approval of Transfer of Control, WC Docket No. 05-75, Memorandum Opinion and Order (November 17, 2005).


	� 	MCI Exh. 6 (emphasis in original).
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