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ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition is a Petition for Reconsideration filed on May 8, 2008, by Sprint Communications Company, L.P., Sprint Spectrum, L.P., Nextel Communications of the Mid-Atlantic, Inc., and NPCR, Inc. (collectively “Sprint”).  Also before the Commission is a Petition for Reconsideration and Clarification filed by AT&T Communications of Pennsylvania, LLC (“AT&T”) on May 9, 2008, requesting that the Commission reconsider its Opinion and Order entered April 24, 2008 regarding the above-referenced investigation.

Pursuant to Rule 1701(a) and (b) of the Pennsylvania Rules of Appellate Procedure, Pa. R.A.P. Rule 1701, the Commission granted these petitions for reconsideration pending review of, and consideration on, the merits of the petitions in order to not lose jurisdiction.  These petitions are ripe for a decision.
Sprint’s Petition For Reconsideration


Sprint urges the Commission to reconsider its order that reopened the investigation into rural local exchange company access rates for the limited purpose of addressing whether the cap of $18.00 on residential monthly service rates and any corresponding cap on business monthly service rates should be raised, whether funding for the Pennsylvania Universal Service Fund (PaUSF) should be increased, and whether or not a “needs based” test (and applicable criteria) should be established in order to determine which rural ILECs qualify for PaUSF funding. 

Sprint avers that the rural ILECs have elevated access rates and that by allowing them to remain in place, the Commission has passively encouraged the inefficient redistribution of funds in the telecommunications marketplace.   Sprint argues that the burden of ensuring universal service to the insular group of consumers whose traffic is subject to access charges is unfair as the carriers serving these customers are constrained by artificial suppression of the revenue they can generate from their service offerings.  Further, Sprint argues that expanding the PaUSF would favor the alleged needs of those recipient carriers over the needs of a wider group of carriers and consumers that are disproportionately burdened with the duty to provide implicit subsidization to those rural ILECS in the form of elevated access rates.  

Sprint avers that the access subsidy, the PaUSF subsidy and local service rates are inextricably intertwined because each contributes to achieving the goal of universal service at affordable rates.  Sprint favors reducing implicit access charge subsidies and replacing them with explicit subsidies from the PaUSF, or by redirecting a greater proportion of service costs to the end user via basic local rate increases.   Sprint does not advocate a specific adjustment of local service rates as that is a matter within the Commission’s sole discretion.

While we agree that the access subsidy, PaUSF subsidy, and local service rates are interrelated, because of the impending FCC ruling on its intercarrier compensation regime at CC Docket No. CC 01-92, we will not expand the scope of the order so as to include the issue of further reducing the intrastate access charges of rural ILECs operating in Pennsylvania.  The FCC has a deadline of November 5, 2008, that was set by the federal appeals court for the FCC to complete its comprehensive reform of intercarrier compensation rules and the federal Universal Service Fund.   The parties and this Commission will be in a better position to make decisions regarding intrastate access charge reform once the FCC makes its ruling. 

Second, Sprint urges the Commission to address the issue of whether Pennsylvania law and Commission rules prevent PaUSF contribution obligations upon commercial mobile radio service providers (CMRS) for lack of jurisdiction.  Sprint requests the Commission clarify that the re-opened investigation will not include consideration of CMRS carriers in conjunction with PaUSF funding obligations.  We agree with Sprint on this issue as that was the intent of our Order.  We did not specifically include this issue to be considered in the limited investigation at this time.   


Finally, Sprint seeks clarification that no increases in access charges will be permitted during the period of the stay regardless of the circumstances.    Although, in keeping with our public policy since the Global Order
, we would like to see access charges not increase, we decline to make such an absolute statement at this time because of the incoming PSI/SPI filings of the ILECs and because of our recent decision regarding the D&E Companies (Buffalo Valley Telephone, Conestoga Telephone and Denver and Ephrata Telephone) that is currently before the Commonwealth Court on appeal.  We want to be able to consider each filing on a case-by-case basis. 
AT&T’s Petition for Reconsideration and Clarification


AT&T seeks reconsideration and inclusion of rural ILECs’ access rate levels as an issue to be addressed in the proceeding.  AT&T avers that access rates are inextricably intertwined with the other issues that are being investigated.  AT&T avers the Commission cannot properly and fully assess the basic local service rate cap and PaUSF issues without permitting the development of a full record addressing the interplay between those two issues and access charges.  Further, AT&T avers that it will be difficult to apply a “needs based” test without also examining the access charges of the rural ILECs.  For the reasons explained above regarding Sprint’s petition, we are not persuaded to make this limited investigation a full investigation into the further reduction of intrastate access charges at this time. 

AT&T also states that we have departed from our intentions in the Global Order of September 30, 1999, wherein we anticipated that implicit subsidies between carriers would end within a few years of the Global Order.  AT&T further argues that the Missoula Plan
 would not harm Pennsylvania and that there is no evidence that the FCC is about to make a decision on the Intercarrier Compensation regime docket.  AT&T argues the Commission’s perception that the Missoula Plan could hinder access reform is misplaced.  The fact that proposals are pending before the FCC should not keep us from moving forward with our own access charge and USF reform. 

Since the Global Order, the then current Chapter 30 law expired at the end of 2003, and the new Chapter 30 law replacing it makes it easier for incumbent local exchange carriers to have revenue increases.  The options on where to get the revenue increases are limited but one place is through increased intrastate access charges.  Our public policy has not changed as much as the statutes have changed, and we are faced with implementation of new law.  We disagree with AT&T that the Missoula Plan would not hurt Pennsylvania, as we believe the early adopter fund outlined in the plan would be insufficient to support Pennsylvania’s intrastate access charge reductions.  Also, we believe a decision from the FCC regarding its intercarrier compensation regime docket is imminent as the FCC is under a court-ordered deadline of November 5, 2008, within which time to make a decision.

AT&T seeks clarification that parties may introduce evidence on both decreasing and increasing the size of the PaUSF.   When we stated that the investigation was opened for the purpose of addressing whether funding for the PaUSF should be increased, we did not intend for there to be a preclusion of evidence that funding for the PaUSF should decrease.  That could be part of the needs based test conclusion.  Therefore, we find in favor of AT&T on this issue and will make that clarification; THEREFORE,
IT IS ORDERED:  
1.
That the Petition for Reconsideration filed on May 8, 2008, by Sprint Communications Company, L.P., Sprint Spectrum, L.P., Nextel Communications of the Mid-Atlantic, Inc. and NPCR, Inc. is hereby denied except that to the extent that we hereby clarify that the re-opened investigation will not include consideration of CMRS carriers in conjunction with PaUSF funding obligations. 
2.
That the Petition for Reconsideration and Clarification filed on May 9, 2008, by AT&T Communications of Pennsylvania, LLC is hereby denied except that we clarify that evidence may be introduced into the limited investigation on whether the Pennsylvania Universal Service Fund should either increase or decrease.  







BY THE COMMISSION,







James J. McNulty








Secretary

ORDER ADOPTED:  October 9, 2008 
ORDER ENTERED:  October 9, 2008
� Re Nextlink Pennsylvania, Inc., Docket No. P-00991648; P-00991649, 93 PaPUC 172 (September 30, 1999 (Global Order); 196 P.U.R. 4th 172, aff’d sub nom.  Bell Atlantic-Pennsylvania, Inc. v. Pennsylvania Public Utility Commission, 763 A.2d 440 (Pa.Cmwlth. 2000), alloc. granted.


� The Missoula Plan was filed on July 24, 2006 by the National Association of Regulatory Utility Commissioners 9NARUC) in recognition of one meeting site where the proposal was considered.  It was not endorsed by NARUC, but the filing is one in a series of intercarrier compensation proposals in the FCC’s CC Docket No. CC 01-92.
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