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DISSENTING STATEMENT OF
COMMISSIONER ROBERT F. POWELSON

Before the Commission today for disposition is the Joint Petition of the D&E Companies to rescind certain prior Orders of the Commission, the result of which were to deny the Companies the right to increase access charges to the corresponding Federal level.  D&E and the Office of Consumer Advocate subsequently appealed those Orders to the Commonwealth Court and several other parties, including the Verizon Companies, intervened.  The appeal is still pending.

Commission Staff recommends that the Commission deny the Petition largely because the practical effect of not doing so would be to simply “trade one set of appellate litigants for another.”  While I agree that this will likely be the effect, I still must respectfully dissent as I believe that the Orders for which D&E seeks rescission/modification were incorrect.  
In 2003, the D&E Companies voluntarily reduced their access charges to levels below the Global Order cap and currently have some of the lowest access rates in the Commonwealth.  However, D&E filed to increase those access rates to the Federal level in 2006.  The D&E Companies did so because either their individual operating companies were not able to increase their local rates above the $18.00 cap or because raising local rates would place them at a severe competitive disadvantage.  The Commission, however, subsequently ruled that raising access rates was inappropriate and granted D&E a waiver of the $18.00 cap.
I disagree.  Given my background, I am looking at this matter from a business perspective.  Considering today’s increasingly competitive landscape, I believe that D&E was justified in seeking to avoid an increase in local rates.  Because of competition, I believe that, besides the regulatory cap on local rates, there is a market cap either at or below the $18.00 rate.  This leaves D&E no choice but to seek to raise access rates if it wishes to possess the capital necessary to remain competitive, enhance the services it provides to its customers and attract new investment.  Since the D&E Companies’ rates are well below the Federal level, I believe that, in this limited circumstance, it is appropriate to allow an increase in D&E’s access rates.  To do otherwise would punish D&E for being a good corporate citizen for lowering their access rates in the first place, and would be a disincentive for any other rural carrier to ever lower their access rates.  
Further, I note that the Office of Consumer Advocate was a joint movant seeking rescission/amendment along with the D&E Companies, so this does not involve balancing the interests of a utility against the interests of consumers.  Rather, it involves balancing the interests of two utilities.  In this instance, I find it is better to provide D&E with much-needed capital, even if that means it comes at the expense of its fellow telecommunications companies and dissent from the Majority’s decision.
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