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ORDER

BY THE COMMISSION:



Presently before this Commission for consideration is the Joint Motion for Further Stay (Motion), filed by The United Telephone Company of Pennsylvania LLC d/b/a Embarq Pennsylvania (Embarq Pennsylvania), the Pennsylvania Telephone Association (PTA), and the Office of Consumer Advocate (OCA) (together, the Movants) on August 29, 2008.  Answers were filed timely by (1) the Office of Small Business Advocate (OSBA); (2) Verizon;
       (3) AT&T Communications of Pennsylvania, LLC (AT&T); and (4) the Broadband Cable Association of Pennsylvania, Comcast Phone of Pennsylvania, LLC, and Comcast Business Communications, LLC (BCAP & Comcast).
Procedural History

The lengthy history of this proceeding was summarized in the Order entered at these docket numbers on April 24, 2008 (the April 2008 Order).  As such, we will not repeat that history here.

We note that the April 2008 Order generally granted a further stay of the above-captioned investigation, but reopened the investigation for certain express, limited purposes (e.g., addressing whether the cap of $18.00 on residential monthly service rates, and any corresponding cap on business monthly service rates, should be raised).  April 2008 Order, at Ordering Paragraph 1.  The matter was referred to the Office of Administrative Law Judge for hearing and recommended decision within twelve months of the date of entry of the April 2008 Order.  It is currently before Administrative Law Judge (ALJ) Susan D. Colwell.

As stated previously, the Motion was filed on August 29, 2008, and Answers were timely filed by OSBA, Verizon, AT&T, and BCAP & Comcast.  The matter is now ripe for decision.

Discussion
We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsyl​vania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 

Positions of the Parties

The Movants ask this Commission to stay this investigation until forty-five days from the release of the Federal Communications Commission’s (FCC) Order addressing Unified Intercarrier Compensation at CC Docket No. 01‑92 and related proceedings, or such other period as the Commission deems appropriate.  Motion at 1.  They claim “it would be unreasonable, unproductive, and inefficient for this Commission to continue with this investigation” in view of the “imminent action expected at the FCC.”  Id., at ¶ 15.
Specifically, the Movants note that “various comprehensive access reform proposals have emerged intending to replace the existing system of intercarrier payments in the telecommunications industry with a uniform regime suited for competitive markets and new technologies.”  Motion, at ¶ 5.  The Movants further note that the FCC published a proposed ruling in the Unified Intercarrier Compensation proceeding during 2005.  Motion at ¶ 4.  In addition, the Movants note that, on July 8, 2008, the U.S. Court of Appeals for the District of Columbia Circuit directed the FCC to explain the statutory basis for its interim compensation plan for traffic bound for Internet Service Providers (ISPs).  In re: Core Communications, Inc., No. 097-1446, slip op. at 23 (D.C. Cir. July 8, 2008). The FCC is required to issue a final, appealable order no later than November 5, 2008.  If it fails to do so, its rules regarding compensation for traffic to ISPs will be vacated on November 6, 2008.  Id., at 25.
The Movants argue that the anticipated FCC actions will likely make any evidentiary record in this proceeding irrelevant and obsolete.  Motion, at ¶ 16.  They contend that a further stay of this proceeding is in the public interest and is consistent with the stay granted by the April 2008 Order regarding intrastate switched access charges for the Rural Local Exchange Carriers (RLECs).  The Movants argue that this Commission should wait for the FCC’s “decisions and reasoning and use them as support for its decisions regarding any residential rate cap.”  Id., at ¶ 17.  
BCAP & Comcast oppose the Motion.  In essence, they deny that there has been any significant change in circumstances.  They argue “it is no more certain that the FCC will act on intercarrier compensation issues than it was when the PUC reinitiated portions of this investigation earlier this year.” BCAP & Comcast Answer at 2-3.  They note that the Commission previously suspended this investigation in its entirety.  In the April 2008 Order, the Commission determined that limited portions of the investigation should continue.  “That decision was reached with full cognizance that the FCC may (or may not) provide additional clarity on intercarrier compensation issues while the limited investigation was going forward.”  Id., at 3.  Consequently, they contend that there is no reason for the Commission to reconsider its decision to allow consideration of these limited issues to proceed.
OSBA urges the Commission to deny the Motion.  OSBA notes that the Buffalo Valley Telephone Company, the Conestoga Telephone and Telegraph Company, and the Denver and Ephrata Telephone and Telegraph Company, together filed a Joint Petition to Rescind and/or Amend Prior Commission Orders in this proceeding (Petition to Rescind).  OSBA further notes that, on August 29, 2008, Embarq Pennsylvania submitted its 2008 price change opportunity (PCO) filing.  According to OSBA, 

In its annual 2008 PCO filing, Embarq assigned a rate increase to business local exchange rates, but assigned no increase to residential local exchange rates.  Apparently, Embarq does not believe that any business rate cap currently exists for the purposes of limiting business local exchange rate increases that result from annual PCO filings.

OSBA Answer at ¶ 27 (references omitted).  OSBA argues that if the instant Motion is granted, the parties will be without guidance regarding the Embarq 2008 PCO filing case and the Petition to Rescind.  OSBA Answer at ¶ 28. 
AT&T also argues that the Motion should be denied.  AT&T Answer at 1.  AT&T agrees with the Movants that the FCC is required to act in a limited way by November 5, 2008, but it notes that there is no requirement that the FCC issue a decision on comprehensive intercarrier compensation reform by that date.  AT&T states “the FCC has been promising comprehensive reform on intercarrier compensation for seven years now and has continuously failed to act.”  Id., at 3. 
AT&T points out that direct testimony in this proceeding is currently due on October 10, 2008.  AT&T does not oppose a delay in the filing of direct testimony by a month to see if the FCC is going to act on comprehensive intercarrier compensation reform by November 5.  AT&T does not believe a stay of this proceeding is necessary, however.  It argues that the Commission could simply delay the entire schedule by a month so that direct testimony would be due in mid-November.  AT&T Answer at 3.  AT&T further argues that when the case resumes, the Commission should lift the stay on the investigation into access charges because the issue of access charges is inextricably linked with the issues of rate caps and universal service funding.  Id., at 3-4.

Similarly, Verizon argues that the prospect of an FCC order by November 2008 would warrant a modest extension of the procedural schedule in this case, so that the parties could account in their testimony for the impact of an FCC order.  Verizon Answer at 1and 5.  If the FCC does not act, or if Commission action is required after the FCC does act, Verizon contends that the investigation should proceed and that it should include all relevant and interrelated issues, including the reduction of RLEC access charges and elimination of the Universal Service Fund.  Id., at 1-2.
Disposition

In disposing of this matter, we begin by quoting the ordering paragraphs from the April 2008 Order:

1.
That the Joint Motion of the Rural Telephone Company Coalition, Office of Consumer Advocate, Office of Trial Staff, and the United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania is granted in part and denied in part as follows:

(a)
that this investigation is reopened for the express and limited purposes of addressing whether the cap of $18.00 on residential monthly service rates and any corresponding cap on business monthly service rates should be raised, whether funding for the Pennsylvania Universal Service Fund should be increased, and whether or not a “needs based” test (and applicable criteria) for rural ILEC support funding from the PaUSF in conjunction with the federal USF support payments that the rural ILECs receive should be established in order to determine which rural ILECs qualify for PaUSF funding as described in the body of this order;

(b)
that the remainder of the investigation shall be further stayed pending the outcome of the FCC’s Unified Intercarrier Compensation proceeding at CC Docket No. 01-92 or for one year from the date of entry of this Order, whichever is earlier; and

(c)
that this matter be referred to the Office of Administrative Law Judge (OALJ) for hearing and recommended decision within twelve (12) months of the date of entry of this Order.

2.
That in order to assist the Commission in resolving these key issues in Ordering Paragraph No. 1, the investigation should also encompass the following additional issues.

(a)
Whether the Commission has the authority under Chapter 30 and other relevant provisions of the Public Utility to perform a just and reasonable rate analysis of the rural ILECs’ residential rates for basic local exchange services when such rates exceed the appropriate residential rate benchmark.

(b) The reopened investigation should address the appropriate benchmark for the rural ILEC residential rate for basic local exchange service taking into account the statutory requirements for maintaining and enhancing universal telecommunications services at affordable rates.  Participating parties should be availed of the opportunity to submit appropriate studies and testimony, including economic cost studies that can provide the necessary information for the establishment of the appropriate residential benchmark rate for maintaining and enhancing universal telephone service goals in Pennsylvania.

(c) Whether PaUSF funding support should be received by rural ILECs that incrementally pierces the appropriate residential rate cap because of the regular annual Chapter 30 revenue increases, and whether the Commission’s PaUSF regulations at 52 Pa. Code § 63.161 et seq. should be accordingly revised.  The relevant inquiry should include the role of non-expired “banked revenues” that rural ILECs may have accumulated through the operation of their respective Chapter 30 modified alternative regulation plans and corresponding price stability mechanisms.

(d) The reopened investigation should address whether the potential availability of PaUSF support distributions to those rural ILECs that pierce the appropriate residential rate cap because of their respective annual Chapter 30 annual revenue increases has any anti-competitive or other adverse effects, especially with respect to the currently estab​lished PaUSF support contribution mechanism and its participating telecommunications utility carriers.

(e) The “needs based” test should address the following interlinked areas that involve the operations of the rural ILECs:

(i) The Chapter 30 annual rural ILEC price stability mechanism revenue increases;
(ii) The annual federal USF support that the Pennsylvania rural ILECs receive;
(iii) The fact that most of the Pennsylvania rural ILECs are “average schedule” telephone utility companies that do not jurisdictionalize a number of revenue, expense, and asset parameters for their regulated operations;
(iv) Whether there is any relevance that rural ILEC assets and facilities may be used both for the provision of regulated intrastate telecommunications services, but also for the provision of non-jurisdictional services that potentially include unregulated services;
(v) Whether the overall financial health of the rural ILECs that continue to get both Pa. USF and federal USF support should play a role for continuing to receive Pa. USF support distributions;
(vi) Whether the Pa. USF level of support distributions to the recipient rural ILECs should be adjusted in relation to the revenue increases in local exchange rates that have been or are implemented through their respective Chapter 30 modified alternative regulation plans and price stability mechanisms.

3.
That upon the resumption of the full investigation, the participating parties shall be afforded due process opportunities to supplement the evidentiary record.

4.
That upon resumption of the full investigation, the participating parties shall address and provide record evidence on the legal, ratemaking and regulatory accounting linkages between: a) the Federal Communications Commission’s ruling in its Unified Intercarrier Compensation proceeding; b) the intrastate access charge reform for rural ILECs in view of the new Chapter 30 law and its relevant provisions at 66 Pa. C.S. §§ 3015 and 3017; c) the Pennsylvania Universal Service Fund; and d) the potential effects on rates for the basic local exchange services of the rural ILECs.

5.
That the Commission Staff from the Office of Special Assistants and the Law Bureau is hereby directed to continue monitoring the Federal Communications Commission’s Unified Intercarrier Compensation proceeding.

6.
That the Commission shall entertain future requests for further stays of this investigation for good cause shown and for the purpose of coordinating this Commission’s actions with the Federal Communications Commission’s ruling in its Unified Intercarrier Compensation proceeding.

7.
That upon the expiration of the 12-month stay of the access charge portion of the instant investigation or the issuance of a Federal Communications Commission ruling in the Unified Intercarrier Compensation proceeding, whichever occurs earlier, the parties to this proceeding shall submit status reports to the Commission pertaining to common or related matters in the instant investigation and the Federal Communications Commission’s Unified Intercarrier Compensation proceeding and the need for any coordination of those matters or any new matters that may arise once the instant investigation is reinstituted.  Status reports are due 30 days prior to the expiration of the 12-month stay or 30 days after the FCC decision is made regarding the Unified Intercarrier Compensation proceeding, whichever occurs earlier. 

8.
That upon receipt of the status reports directed in Ordering Paragraph No. [7], above, the Office of Special Assistants and Law Bureau shall prepare a Staff recommendation for the Commission’s timely consideration at a Public Meeting on reinstituting this investigation and taking any other appropriate action.

9.
That the Pennsylvania Universal Service Fund shall continue under the existing regulations codified at 52 Pa. Code §§ 63.161- 63.171 until such time as new regulations are promulgated eliminating or modifying the Fund.

10.
That absent extraordinary circumstances, intrastate access charges of the rural incumbent local exchange carriers including Embarq shall not increase during the period of this stay.

11.
That the current average benchmark caps on R‑1 and corresponding business rate caps shall remain in effect pending the outcome of the ALJ hearing and final Commission determination.
12.
That pending the outcome of the ALJ hearing and final Commission determination, the rural recipient carriers of the PaUSF shall not increase their revenues from the PaUSF during the stay for purposes of revenue increases associated with annual PSI/SPI report filings.  Instead, the rural ILECs are permitted to bank their revenue increases, or increase local rates up to and including the $18 cap for R-1 services and the current related cap on business services.

13.
That a copy of this order be delivered to all telecommunications carriers operating in Pennsylvania and to Solix, Inc., the current Administrator of the Pennsylvania Universal Service Fund.

14.
That a copy of this order be delivered for publication to the Pennsylvania Bulletin. 


The Motion is consistent with Paragraph 6, which allows the Parties to request a further stay of the investigation for good cause.
  We are persuaded that the FCC order, which is due by November 5, 2008, could have a significant impact on this proceeding.  Therefore, we believe a modest extension of the procedural schedule in this case is warranted to promote coordination of the instant proceeding with pertinent federal proceedings.
Rather than granting a stay, however, we will grant the ALJ an additional two months to issue a decision in this proceeding.  This approach allows the parties to continue discovery and other litigation activities pending the FCC’s November order.  It also provides the ALJ the flexibility to modify the procedural schedule in this case, if necessary, based on this Order and the prospect of an FCC Order in November.
Additionally, we reiterate that Ordering Paragraph 5 of the April 2008 Order requires Commission staff to continue monitoring the FCC’s Unified Intercarrier Compensation proceeding.  We also wish to remind the Parties that, if, at any time during this proceeding, an FCC order is entered/released in the Unified Intercarrier Compensation proceeding, Ordering Paragraph 7 shall apply, and status reports shall be filed with the Commission according to the schedule stated therein.  The Office of Special Assistants and the Law Bureau shall then prepare a staff recommendation, as stated in Ordering Paragraph 8.
Conclusion

Based on the foregoing, we shall deny the Motion for Joint Motion for Further Stay, and modify our April 24, 2008 Order by revising the litigation schedule by extending it by two months consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:


1.
That the Joint Motion for Further Stay, filed by The United Telephone Company of Pennsylvania LLC d/b/a Embarq Pennsylvania, the Pennsylvania Telephone Association, and the Office of Consumer Advocate, on August 29, 2008, is denied, consistent with this Opinion and Order.



2.
That the presiding ALJ in the limited investigation is granted an additional two months to issue a decision in this proceeding.

3.
That Paragraph 1(c) of our Order entered April 24, 2008, at the above-captioned docket numbers, is modified to read as follows:  “that this matter be referred to the Office of Administrative Law Judge (OALJ) for hearing and recommended decision within fourteen (14) months of the date of entry of this Order.”








BY THE COMMISSION








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  September 25, 2008

ORDER ENTERED:  September 25, 2008
� 	Verizon Pennsylvania Inc., Verizon North Inc., and MCImetro Access Transmission Services, LLC d/b/a Verizon Access Transmission Services.


�	On May 9, 2008, AT&T filed a Petition for Reconsideration of the April 2008 Order, arguing that access charges should be added to the issues in the investigation, because access rates are inextricably linked to retail rate caps and Universal Service Fund issues.  By Order entered May 23, 2008, the Commission granted this Petition pending further review and consideration on the merits.


�	In contrast, the Answers filed by Verizon and AT&T ask this Commission to modify the April 2008 Order by expanding the scope of the instant investigation beyond that which was outlined in Ordering Paragraphs 1 and 2 of that Order.  We are not persuaded that the pending FCC action merits an expansion of the present investigation.  Moreover, we are not persuaded that such a modification in the April 2008 Order is appropriate in response to a Motion for Further Stay.
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