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OPINION AND ORDER

BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are three Petitions for Reconsideration regarding our Opinion and Order entered June 11, 2008 (the June 11, 2008 Order), in the above-captioned proceedings. The first was filed jointly by Union Railroad Company and McKeesport Connecting Railroad Company (Union and McKeesport) on June 20, 2008.  The second was filed by North Shore Railroad Company, Nittany & Bald Eagle Railroad, Wellsboro & Corning Railroad, Lycoming Valley Railroad, Juniata Valley Railroad, and Shamokin Valley Railroad (collectively, North Shore Railroad) on June 26, 2008.  The third was filed by Norfolk Southern Railway Company, Inc. (Norfolk Southern) on June 26, 2008.  Answers were timely filed by the Commission’s Bureau of Administrative Services, Fiscal Office (Fiscal Office); the Pennsylvania Motor Truck Association (PMTA); and Samuel J. Lansberry, Inc. (Lansberry). 

Background
An extensive history of the proceedings was set forth in our June 11, 2008 Order.  As such, we will not repeat this procedural history again.

In our June 11, 2008 Order, we upheld the trifurcation of the Transportation assessment group.  We also stated at page 43:

[W]hile our allocation of expenses justifies the levels of assessments invoiced by the Commission, we believe that additional mitigation is appropriate.  Therefore, in addition to the mitigation measures previously adopted we shall reduce the current [Fiscal Year (FY)] assessments for all rail and passenger carriers by one-third.  
On June 20, 2008, Union and McKeesport filed their Petition seeking review of our resolution of one issue, namely, whether the Administrative Law Judge (ALJ) erred in concluding that the Commission violated Section 703(g) of the Public Utility Code (Code) by failing to give affected utilities notice and an opportunity to be heard before trifurcating the Transportation assessment group.  By Order entered June 25, 2008, we granted the Petition, pending further review of, and consideration on, the merits.  
On June 26, 2008, North Shore Railroad filed its Petition.  This Petition adopted and incorporated by reference the legal facts and arguments submitted by Union and McKeesport in their Petition for Reconsideration. North Shore Railroad Petition at 2.    

On June 26, 2008, Norfolk Southern filed its Petition seeking review of an issue that was raised in its Main Brief, but allegedly was not addressed by the ALJ or this Commission.  Specifically, Norfolk Southern argues that the trifurcation of the Transportation assessment group violates the federal Unified Carrier Registration Act of 2005, Pub. L. No. 109‑59, Tit. IV.C, 119 Stat. 1761 (UCRA).  
On June 30, 2008, the Fiscal Office filed its Answer to the Petition for Reconsideration, responding to the Petition filed by Union and McKeesport as well as the Petition filed by Norfolk Southern.  Also on June 30, 2008, Lansberry filed an Answer to the Petition filed by Union and McKeesport.  On July 7, 2008, the PMTA filed an Answer to Norfolk Southern’s Petition for Reconsideration.  Also on July 7, 2008, Lansberry filed an Answer to Norfolk Southern’s Petition for Reconsideration.
The Pennsylvania Taxi and Paratransit Association, et al., filed a Petition for Review in the Commonwealth Court, which was docketed at 1271 C.D. 2008.  A Praecipe to Strike as Inoperative was filed on July 25, 2008, and the Petition for Review was stricken by the Court on July 28, 2008. 
Discussion
We note that any issue that we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commis​sion, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsyl​vania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984).  
A.
The Duick Standards for Reconsideration
The Code establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g), 66 Pa. C.S. § 703(f) and § 703(g), relating to rehearings, as well as the rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572 of our regulations, 52 Pa. Code § 5.572, relating to petitions for relief following the issuance of a final decision.  The standards for granting a Petition for Reconsideration were set forth in Duick v. Pennsylvania Gas and Water Company, 56 Pa. P.U.C. 553 (1982).  

A Petition for Reconsideration, under the provisions of 66 Pa. C.S. § 703(g), may properly raise any matters designed to convince the Commission that it should exercise its discretion under this code to rescind or amend a prior order in whole or in part.  


In this regard we agree with the court in the Pennsyl​vania Railroad Company case, wherein it was stated that:  


Parties . . . cannot be permitted by a second motion to review and reconsider, to raise the same questions which were specifically decided against them . . . what we expect to see raised in petitions for reconsideration are new and novel arguments, not previously heard or considera​tions which appear to have been overlooked by the Commission.  

Additionally, a Petition for Reconsideration is properly before the Commission where it pleads newly discovered evidence, alleges errors of law, or a change in circumstances.  



Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559. 

B.
Petition of Norfolk Southern

1.
Positions of the Parties

According to Norfolk Southern, neither the ALJ nor the Commission addressed one of the main points that Norfolk Southern raised in its Main Brief.  Norfolk Southern therefore concludes that reconsideration is appropriate under Duick.  Norfolk Southern’s Petition at 3.
The overlooked argument of Norfolk Southern’s Main Brief is that the trifurcation of the Transportation Group violates the federal UCRA.  That Act uses 2004 as the base year for calculating federal funding to the states beginning in 2007.  In 2004, the PUC used a single Transportation assessment group.  According to Norfolk Southern:

The subsequent trifurcation of the Transportation Group effectively shifts Millions of Dollars of Section 510 assessment money from UCR qualified to non-UCR qualified utilities.  It pushes down the assessment on UCR companies and displaces additional assessments onto non-UCR utilities.  However, the UCR billing method uses one Transportation Group as the basis for all UCR bills now and in the future.  Therefore, that trifurcation effectively over-bills the Federal UCR program for every year that trifurcation occurs. 
Norfolk Southern’s Petition at 4-5.  Norfolk Southern contends that the trifurcation of the Transportation assessment group “likely disqualifies” the PUC from future UCR funding.  Id., at 5.  It argues that the Code should not be construed in a manner that disqualifies the Commonwealth from receiving nearly $5,000,000 per year in federal funds.  Id.
The Fiscal Office argues that the trifurcation of the Transportation assessment group does not violate the federal UCRA.  It contends that the Commission submitted figures to the federal government, pursuant to the UCRA, that were not only accurate, they were calculated as required by the UCRA.  Further, the Fiscal Office maintains that the UCRA does not prohibit the Commission from altering its assessment methodology after 2004.  Fiscal Office’s Answer, at 5-6.  
The PMTA argues that Norfolk Southern fails to meet the Duick criteria for reconsideration.  Norfolk Southern made the same arguments in its Main Brief.  PMTA’s Answer at 2.  Moreover, the PMTA contends
[I]f Norfolk Southern’s argument is that the ALJ failed to consider the argument as advanced in its Main Brief because the ALJ did not specifically reference it in his Recommended Decision, it was incumbent upon Norfolk Southern to file exceptions to the ALJ’s decision.  Norfolk Southern elected not to file any such exceptions.  Having missed its opportunity to properly raise its complaint before the Commission, it cannot now use a Petition for Reconsideration to resurrect an old and stale argument.
Id., at 3.  
The PMTA further contends that we considered and rejected the argument now advanced by Norfolk Southern.  Specifically, the PMTA notes that we stated in our June 11, 2008 Order:

The trifurcation of the transportation utilities into three groups now is not only necessary to more closely determine the actual costs incurred by each kind of utility, but is essential if the Commission is to comply with the UCRA as federally-registered utilities cannot be assessed with the unreasonable burden of state regulatory expenses. 
June 11, 2008 Order, at 27-28.

In addition, the PMTA adopts the arguments offered by the Fiscal Office, discussed above, to the effect that Norfolk Southern incorrectly interprets the UCRA.  Id., at 3-4.  Finally, the PMTA contends that Norfolk Southern lacks standing to advance the argument that the Federal Government is being overbilled.  Id., at 4.   
Lansberry contends that Norfolk Southern’s position is not new.  Instead, it is a near-verbatim restatement of an argument contained in Norfolk Southern’s Main Brief.  Lansberry further argues that Norfolk Southern essentially claims that the trifurcation of the Transportation assessment group violates Section 510 of the Code.   The June 11, 2008 Order explicitly examined and rejected this claim.  Lansberry further notes that pages 27-28 of our June 11, 2008 Order specifically state that the trifurcation of the Transportation assessment group is necessary to comply with the UCRA.  Lansberry therefore concludes that Norfolk Southern fails to meet the Duick standards for reconsideration.  Lansberry Answer at 3.  

Finally, Lansberry concurs with the Fiscal Office’s argument that Norfolk Southern’s position is based on a misreading of the UCRA.  The Commission did not over-bill the Federal Government under the UCRA. Lansberry Answer at 4-5.  
2.
Disposition

Upon careful review of our June 11, 2008 Order, the Petition of Norfolk Southern, and the several Answers thereto, we shall deny Norfolk Southern’s Petition for Reconsideration.  Norfolk Southern argues that we failed to consider an argument contained in its Main Brief, but not addressed in the ALJ’s Recommended Decision.  Norfolk Southern filed Exceptions, but these Exceptions merely adopted the Exceptions filed by “the other railroad companies,” presumably, Union and McKeesport.  The Exceptions filed by those companies did not claim that the trifurcation of the Transportation assessment group violated the UCRA.  
In our view, Norfolk Southern waived its argument based on the UCRA by not including that argument in its Exceptions.  In the interest of judicial economy, we will not grant reconsideration based on an argument which that same party abandoned earlier in the proceedings.  
Moreover, as noted by both the PMTA and Lansberry, our June 11, 2008 Order in fact considered whether the trifurcation of the Transportation assessment group violated the UCRA, and explicitly answered this question in the negative.   We stated “[s]eparating the single group into rail, motor carrier of passengers, and motor carrier of property satisfies Section 510 and the UCRA,” June 11, 2008 Order, at 29.  We therefore conclude that the Petition of Norfolk Southern does not meet the standards set forth in Duick.  
C.
Petitions of Union and McKeesport and, by incorporation, North Shore Railroad


1.
Positions of the Parties



As stated previously, the Petition of North Shore Railroad incorporated the legal facts and argument in the Petition filed by Union and McKeesport.  The latter Petition seeks review of our resolution of one issue, namely, whether the Administrative Law Judge (ALJ) erred in concluding that the Commission violated Section 703(g) of the Code by failing to give affected utilities notice and an opportunity to be heard before trifurcating the Transportation assessment group.  In the June 11, 2008 Order, this Commission resolved that issue in the affirmative.  In pertinent part, we concluded:

· “[T]his Commission’s action in adopting a staff recommendation on assessments is not an order within the meaning of Section 703(g). . . . It is the assessment notice mailed to a public utility, rather than our intermediate decision regarding utility groups, that constitutes an order.” June 11, 2008 Order at 31; and 
· “[T]he Commission’s action at the August 8, 2007 public meeting determined assessment factors for all utilities except transportation utilities because the assessments for those utilities were still under review.”  Id., at 32.  
Union and McKeesport cite Section 301(d) of the Code, 66 Pa. C.S. § 301(d), in support of their argument that our approval of the October Assessment Recommendation was a rescission or amendment of two prior orders: (a) our approval of the August Assessment Recommendation, and (b) our decision in Re United Parcel Service, Inc., 101 Pa. P.U.C. 548 (2006) (May 22, 2006 UPS Order).  Section 301(d) states:  
 (d) QUORUM.-- A majority of the members of the commission serving in accordance with law shall constitute a quorum and such majority, acting unanimously, shall be required for any action, including the making of any order or the ratification of any act done or order made by one or more of the commissioners. No vacancy in the commission shall impair the right of a quorum of the commissioners to exercise all the rights and perform all the duties of the commission.   
Union and McKeesport claim “[w]hen the Commission unanimously adopted the General Assessment upon Public Utilities on August 8, 2007, it became an order.”  Union and McKeesport’s Petition at 4.  As a result, they claim, the Commission was required to give notice to all Transportation utilities prior to approving the October Assessment Recommendation.  The Commission did not do so.  Consequently, they argue that the Commission violated Section 703(g).  Id.
The Fiscal Office responds that the Petition of Union and McKeesport raises no new arguments and simply restates previous arguments of Union and McKeesport on the matter.  Fiscal Office’s Answer at 3.  The Fiscal Office also argues that Section 703(g) of the Code does not apply to the Commission’s adoption of a staff recommendation on assessments.  According to the Fiscal Office, no rights or obligations accrue to any utility as a result of the Commission’s actions on an assessment recommendation.  There is no relief, and no need for relief at that point.  Instead, it is after the Commission prepares and mails notices of assessments to utilities that substantive rights attach.  Id., at 2-3.  Even if 703(g) did apply to the Commission’s adoption of the October Assessment Recommendation, the Fiscal Office argues that Union and McKeesport were afforded due process through the instant proceeding.  Id., at 3. 
Lansberry argues that the Petition of Union and McKeesport fails to meet the Duick standards because it raises no new evidence or matters that appear to have been overlooked by the Commission.  Lansberry Ans. at 1.  In fact, Lansberry argues that this same argument was considered and rejected by both the ALJ and the Commission.  Id., at 2-4.   
2.
Disposition

We conclude that the Petition of Union and McKeesport meets the standards of Duick.  Our June 11, 2008 Order did not address the argument based on Section 301(d) of the Code.  We, therefore, take this opportunity to reconsider whether the Commission violated Section 703(g) of the Code by failing to give affected utilities notice and an opportunity to be heard before trifurcating the Transportation assessment group.
Nevertheless, upon careful review of our June 11, 2008 Order, the Petition of Union and McKeesport, and the Fiscal Office’s Answer to the Petition of Union and McKeesport, we continue to believe that the Commission was not required to provide all Transportation utilities with notice and an opportunity to be heard before approving the October Assessment Recommendation.  
We reach this conclusion for two reasons.  First, we are not persuaded that this Commission’s action in adopting a staff recommendation on assessments is an “order” within the meaning of Section 703(g).  Section 301(d) establishes the quorum and vote necessary for the Commission to take “any action, including the making of any order” (emphasis added).  The approval of a staff recommendation on assessments is clearly a Commission “action,” but it is equally clear that Section 301(d) contemplates that not all Commission “actions” are “orders.”  The Sunshine Act, 65 Pa. C.S. §§ 701-716, requires administrative agencies such as the Commission to take many different types of actions at a public meeting, but this does not mean that all such actions are “orders.”  The issue presented in this case is whether this Commission’s action in approving a staff recommendation on assessments is an “order” within the meaning of Section 703(g).  We do not find Section 301(d) helpful in resolving this issue.

We find Section 510 much more helpful for resolving this issue.  We have previously stated that Section 510 creates a “statutory scheme provid[ing] for due process hearing[s] regarding the amount of an assessment only after the assessment invoice has been received.”  Petition for Emergency Relief of the Pennsylvania Taxi and Paratransit Association, Docket No. P‑2008-2013624 (Ratification Order entered February 14, 2008) (Ratification Order) at 3 (emphasis added).  We believe the General Assembly took this approach intentionally and with good reason.  Requiring the Commission to provide each affected utility with notice and an opportunity to be heard before adopting a staff recommendation regarding assessments could significantly delay the assessment process.  This would be inconsistent with Section 510(d), prohibiting suits delaying the collection of assessments.  Moreover, many utilities may not fully comprehend the implications for them of our adoption of a staff recommendation regarding assessments.  This uncertainty is removed by providing for hearings after the assessment invoice has been received.  Finally, requiring the Commission to provide each affected utility with notice and an opportunity to be heard before adopting a staff recommendation regarding assessments would spawn piecemeal litigation, as some claims regarding the assessment process would be pursued prior to our adoption of a staff recommendation regarding assessments and others would be pursued after utilities receive their individual assessments.
As stated in our June 11, 2008 Order, the better view is that the assessment notice mailed to a public utility, rather than our intermediate decision regarding utility groups, constitutes an “order.”  This “order” triggers the right to a due process hearing, according to the terms of Section 510.
This case does not involve the reconsideration of a Commission “order.” Transportation utilities received only one notice of assessment (although duplicate copies of assessment notices were mailed).  Therefore, Section 703(g) does not apply.     
As stated previously, we will reject Union and McKeesport’s Petition for a second reason.  Even if we agreed with Union and McKeesport that the Commission’s action in adopting a staff recommendation on assessments is an “order” within the meaning of Section 703(g), which we do not, we disagree with the conclusion that this Commission would have been required to provide all Transportation utilities with notice and an opportunity to be heard before we issued that “order.”  To the extent that our approval of the October Assessment Recommendation is considered a reconsideration of any prior “order,” the prior “order” must be our approval of the August Assessment Recommendation because both “orders” pertained to assessments for FY 2007-2008.   
Our Regulations state that a copy of petitions for reconsideration or amendment “shall be served upon each party to the proceeding.”  52 Pa. Code § 5.572(b).  No Transportation utilities were “parties” to the approval of the August Assessment Recommendation.  Hence, even if the October Assessment Recommendation is considered a reconsideration of the August Assessment Recommendation, no Transportation utility needed to receive prior notice and an opportunity to be heard.
Union and McKeesport argue that each utility in the Transportation assessment group was entitled to notice and an opportunity to be heard prior to our approval of the October Assessment Recommendation because each such utility was affected by that “order.”  We are not persuaded by this argument.  It is not unusual for our decision in a particular case to affect public utilities that are not parties to that proceeding.  Nevertheless, we are not required to give each such non-party notice and an opportunity to be heard prior to issuing our decision.  
Conclusion
Upon our review and consideration of the issues raised in the Petition for Reconsideration filed by Norfolk Southern Railway Company, Inc., we conclude that it does not meet the standards under Duick, supra.  Moreover, upon our review and consideration of the Petition for Reconsideration filed jointly by Union Railroad Company and McKeesport Connecting Railroad Company, and incorporated by reference in the Petition for Reconsideration filed by North Shore Railroad Company et al., we conclude that it meets the standards under Duick, supra, but we shall deny the relief requested consistent with this Opinion and Order; THEREFORE, 
IT IS ORDERED:
1.
That the Petition for Reconsideration filed by Norfolk Southern Railway Company, Inc on June 26, 2008 is denied, consistent with this Opinion and Order.

2.
That the Petition for Reconsideration filed jointly by Union Railroad Company and McKeesport Connecting Railroad Company on June 20, 2008 is denied, consistent with this Opinion and Order.

3.
That the Petition for Reconsideration filed by North Shore Railroad Company, Nittany & Bald Eagle Railroad, Wellsboro & Corning Railroad, Lycoming Valley Railroad, Juniata Valley Railroad, and Shamokin Valley Railroad on June 26, 2008 is denied, consistent with this Opinion and Order.
4.
That this case shall be marked closed.









BY THE COMMISSION,








James J. McNulty









Secretary

(SEAL)
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