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OPINION AND ORDER
BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by the Commission’s Bureau of Administrative Services, Fiscal Office (Fiscal Office); Samuel J. Lansberry, Inc. 
  (Lansberry), the Pennsylvania Motor Truck Association,
  (PMTA) Union Railroad Company and McKeesport Connecting Railroad Company
 (URC/MCRC) and Norfolk Southern Railway Company, Inc. (Norfolk Southern)
 (collectively, Exceptions).  The Exceptions were filed on May 28, 2008, to the Recommended Decision (R.D.) of Administrative Law Judge (ALJ) Wayne L. Weismandel.  The Recommended Decision was issued on May 16, 2008.  Replies to Exceptions were not permitted in order to comply with the schedule established in our Ratification Order in Petition for Emergency Relief of the Pennsylvania Taxi and Paratransit Association, Docket No. P‑2008-2013624 (Order entered February 14, 2008) (Ratification Order).  

BACKGROUND
Pursuant to Section 510 of the Public Utility Code (Code), 66 Pa. C.S. § 510, the Commission’s operations are funded by assessments on public utilities.  The ALJ stated:
By November 1 of a calendar year the Commission must estimate its total expenditures for the fiscal year beginning the following July 1 and submit this estimate to the Governor and the General Assembly for approval.  In preparing its estimate of total expenditures, the Commission is required to subtract estimated fees to be collected during the applicable fiscal year and the estimated amount of the unused appropriation from the preceding fiscal year.  Upon approval by the Governor and the General Assembly the estimated expenditures, less the required subtractions, becomes the approved amount for the Commission to assess upon public utilities for administration of the provisions of the Public Utility Code, 66 Pa.C.S.A. §§ 101 et seq.
*
*
*
The statutorily prescribed formula for determining each public utility’s assessment requires that the Commission first determine the amounts of its actual expenditures during the preceding calendar year directly attributable to the regulation of each group of utilities furnishing the same kind of service (direct costs).  These direct costs are then debited against each of the utility groups in the amount that each group caused to be incurred.  The Commission’s remaining amounts of its actual expenditures during the preceding calendar year (indirect costs) are then allocated to each group of utilities furnishing the same kind of service in the proportion which the gross intrastate operating revenues for the preceding calendar year of each group bears to the gross intrastate operating revenues for the preceding calendar year of all utility groups.  The direct costs and the proportional share of indirect costs calculated for each group of utilities furnishing the same kind of service is then assigned to each utility group for collection from the individual utilities comprising that group.  The assessment of each individual public utility is determined from the amount assigned to the utility group of which the individual public utility is a part.  This assessment is done on the basis of the proportion the individual public utility’s gross intrastate operating revenue for the preceding calendar year bears to the gross intrastate operating revenue for the same year of all the individual public utilities comprising its group of utilities furnishing the same kind of service.

R.D. at 18-19.
From fiscal year (FY) 1981-1982 through and including FY 2001-2002, rail was treated as a separate utility group for assessment purposes.  Similarly, from FY 1981-1982 through FY 1995-1996, Motor Carrier (including both motor carriers of property and passengers) was treated as a separate group for assessment purposes.  From FY 1996-1997 through and including FY 2001-2002, the Motor Carrier group was bifurcated into two groups, Motor Carrier Property and Motor Carrier.  In FY 2002-2003, Motor Carrier Property, Motor Carrier, and rail were combined into a single Transportation assessment group.
  Fiscal Office Statement 1 at 13.  For fiscal years 2002-2003 through and including 2006-2007, the Commission used the same seven groups of utilities for assessment purposes.  These seven groups were: Electric, Water/Wastewater, Gas, Telephone, Transportation, Pipeline, and Steam Heat.  Finding of Fact 12.
At Public Meeting on August 8, 2007, the Commission unanimously approved the recommendation dated August 1, 2007, from its Bureau of Administrative Services (August Assessment Recommendation).  Finding of Fact 8.  This recommendation established a total assessment of $49,483,000 for the fiscal year 2007-2008.  This sum was to be allocated to and collected from seven groups of utilities furnishing the same kind of service:  Electric, Water/Wastewater, Gas, Telephone, Transportation, Pipeline and Steam Heat.  Finding of Fact 9. 
Following the August 8, 2007 Public Meeting, assessment notices were sent to all of the individual public utilities comprising each of the seven assessment groups, except for the Transportation group.  Finding of Fact 14.  In October, 2007, all Transportation utilities in the Commission’s database were notified of the delay in issuing assessments.  Fiscal Office Statement 1 at 11.  
At Public Meeting on November 8, 2007, the Commission unanimously approved the recommendation dated October 30, 2007, from its Bureau of Administrative Services (October Assessment Recommendation).  Findings of Fact 10-11.  This recommendation divided the Transportation assessment group into three separate groups (motor carrier passenger, motor carrier property and rail) because “this grouping is consistent with prior Commission treatment of these utilities for assessment purposes, and will reflect more accurately the costs of regulation attributable to each of these utility groups providing the same kind of service.”  Fiscal Office Exhibit 18 at 1. 

Assessment notices were sent out on or about December 28, 2007, to the individual public utilities in the motor carrier property, motor carrier passenger and rail assessment groups.  Finding of Fact 15.  Assessment invoices were not mailed, however, to motor carriers of property who provided information to the Fiscal Office adequate to verify their coverage under the federal Unified Carrier Registration Act of 2005, Pub. L. No. 109‑59, Tit. IV.C, 119 Stat. 1761 (UCRA) and its preemptive provisions regarding state fees and assessments.  Ratification Order at 2, n. 4.
According to the ALJ: 

The Commission’s Fiscal Office admits that the effect of the trifurcation of the Transportation group was to increase the proportion of the total Transportation group assessment payable by motor carriers of passengers by 291 percent, to increase the proportion of the total Transportation group assessment payable by railroads by 293 percent, and to decrease the proportion of the total Transportation group assessment payable by motor carriers of property by 49 percent.

Finding of Fact 40.  Payment of the assessments was due within thirty days of receipt of the invoice.
On January 14, 2008, Commission Chairman Wendell F. Holland issued an Emergency Order in Petition for Emergency Relief of the Pennsylvania Taxi and Paratransit Association, Docket No. P-2008-2013624 (Emergency Order).  In pertinent part, the Emergency Order required the Fiscal Office to issue supplemental notices of assessment to each utility in the Transportation assessment group.  These supplemental assessment notices were delayed pending ratification of the Emergency Order, which occurred on February 14, 2008.  Ratification Order at n. 2.  

In accordance with the Ratification Order, the supplemental notices of assessment gave motor carriers of passengers and railroads the option of paying their assessment in full by March 17, 2008, or paying their assessment in three equal installments.  The first installment was due on March 17, 2008, and the second and third installments were tentatively due on June 20, 2008, and September 14, 2008, respectively.
  Also in accordance with the Ratification Order, the Commission accepted objections filed within fifteen days of the supplemental notices as timely objections. 
HISTORY OF THE PROCEEDING

This proceeding was initiated by the Ratification Order.  Specifically, Ordering Paragraph 5 of the Ratification Order directed:

5.
That a “Generic Investigation Regarding Transportation Assessment” be initiated at Docket No.          I-2008-2022003 to address and resolve common issues regarding transportation assessments and that this proceeding be assigned to the Office of Administrative Law Judge (OALJ) for hearing and decision.
The Ratification Order required that a technical conference be held.  Ordering Paragraph 6.  It also ordered the Office of Administrative Law Judge to assign an ALJ to hold such hearings as may be necessary to address and resolve any generic issues regarding transportation assessments.
  Ordering Paragraph 7.  The Ratification Order, at page 4, required the ALJ to establish a hearing and briefing schedule “that will enable the Commission to render a final adjudication on allocation of the transportation assessments by the public meeting scheduled for June 12, 2008.”    
Parties

On February 21, 2008, the ALJ sent a Prehearing Conference Order to all persons and entities assessed by the Commission as members of the motor carrier passenger, motor carrier property, and rail groups.  Notice of the initiation of the above-captioned proceeding and of the Initial Prehearing Conference, as well as of a Technical Conference to be held on March 19, 2008, was also published in the Pennsylvania Bulletin on February 23, 2008.
The Parties to this case, either by filed objection or by granted intervention, are: the Commission’s Fiscal Office; Shamokin Valley Railroad Company; Buffalo & Pittsburgh Railroad, Inc.; Juniata Valley Railroad Company; Lycoming Valley Railroad Company; Wellsboro & Corning Railroad Company; York Railway Company; McKeesport Connecting Railroad Company; Nittany & Bald Eagle Railroad Company; Norfolk Southern; North Shore Railroad Company; Union Railroad Company; East Penn Railroad, LLC; C&S Railroad Corporation; Reading Blue Mountain & Northern Railroad Company; Tri-County Transit Service, Inc.; McCarthy Flowered Cabs; Conshohocken Yellow Cab, Inc.; Valley Paratransit Service, Inc.; Cranberry Taxi, Inc.; Pittsburgh Cab Company, Inc.; Classy Cab Company, Inc.; Lansdale Yellow Cab Co., Inc. t/a North Penn Carriers; Joseph A. Marauoli t/a Yellow Cab Of Easton; Suburban Transit Network, Inc. t/a TransNet; Norristown Transportation Company; Norristown Yellow Cab Co., Inc.; Willow Grove Yellow Cab Co. Inc. t/a Bux-Mont Transportation Services Company; Mid-County Transportation Services, Inc.; Touch of Class Limo, Inc.; Shelmar Corporation t/a Shelmar Limousine Service; Scott A. Dechert t/a Distinctive Limousine Service; Main Line Transit Service, Inc.; Joseph A. Trapuzzano t/a Broadway Limousine; Raymond J. Lech t/a Twilight Limousine Service; Lawrence A. Waite t/a Airport Sedan Service; Gateway Limousine Service, LLC; Lea C. Morgan t/a Amore’ Limousines; Paul Liberati t/a An Exceptional Limousine; Willis P. Umble; Yellow Cab Company of Pittsburgh; Airport Limousine Service, Inc.; Transportation Information Enterprises; Burgit’s City Taxi; Handy Delivery, Inc.; Quick Service Taxi Co., Inc.; WGM Transportation, Inc.; Ali Baba Transportation, Inc.; Park Avenue Luxury Limousine, Inc.; Bucks County Transport, Inc.; Barker Brothers, Inc. t/a Pittsburgh North Aire Ride; Aladdin Limo, Inc.; Fred W. Williams; Blue Mountain Limousine Service (Jeffrey L. Bailey); Wheeling & Lake Erie Railway Company; R.J. Corman Railroad Company/Allentown Lines, Inc.; Valley Transportation, Inc.; Boston Coach-Pennsylvania Corp. t/a Boston Coach; Global Medical Transportation Services, Inc.; Lehigh Valley Transportation Services, Inc.; Philadelphia Regional Limousine Association; Erie Transportation Services, Inc. t/a Erie Yellow Cab; Warren Taxi Service; Pocono Cab Company, LLC; Pennsylvania Taxi and Paratransit Association (PTPA); Lansberry and PMTA.
Proceedings

A Technical Conference was held on March 19, 2008, and attended by Commission Chairman Wendell F. Holland, Vice Chairman James H. Cawley, and Commissioners Kim Pizzingrilli and Tyrone J. Christy.  Representatives of the Commission’s Fiscal Office, the rail group, the motor carrier passenger group, and the motor carrier property group made presentations.  Nine witnesses offered sworn testimony and three individuals made unsworn statements.  

A hearing was held on March 31, 2008.  The Commission’s Fiscal Office presented one witness, who sponsored twenty-two exhibits.  Norfolk Southern presented one witness who sponsored two exhibits.  The Philadelphia Regional Limousine Association presented one witness and the Pennsylvania Taxi and Paratransit Association presented one witness.  By Stipulation of the Parties, McKeesport Connecting Railroad Company Exhibit No. 1 and Union Railroad Company Exhibit No. 1 were entered into evidence.  Finally, R.J. Corman Railroad Company/Allentown Lines, Inc. introduced two exhibits without objection.  

Numerous Parties submitted Main Briefs and Reply Briefs.  By Order Regarding Official Notice dated April 29, 2008, the ALJ notified the Parties of his intention to take official notice of the facts shown by Page 24 of the official Minutes of the Commission’s Public Meeting held on August 8, 2007, and by Page 14 of the official Minutes of the Commission’s Public Meeting held on November 8, 2007.  Parties were given until May 10, 2008, to request, in writing, the opportunity to show that those facts were not properly noticed or that alternative facts should be noticed.  No party filed a timely response to the Order Regarding Official Notice.  
In his Recommended Decision, issued on May 16, 2008, the ALJ identified the issues presented in this case, and resolved them, as follows:

Issue 1:  Do the assessments of the motor carriers of passengers and railroad groups for fiscal year 2007-2008 constitute discriminatory taxation of the members of those groups?
Recommended answer:  No.  
Issue 2:  Does a proper application of the principles of statutory construction require that the Commission interpret 66 Pa.C.S.A.       § 510(b) as prohibiting the division of the transportation group into the three groups of motor carriers of property, motor carriers of passengers, and railroads?
Recommended answer:  No.
Issue 3:  Does the unappealed decision of the Pennsylvania Commonwealth Court in United Parcel Service, Inc. v. Pa. Public Utility Comm’n, 789 A.2d 353 (Pa. Cmwlth. 2001) (UPS I) prohibit the Commission from dividing the transportation group into the three groups of motor carriers of property, motor carriers of passengers, and railroads?
Recommended answer:  No.
Issue 4:  Does the history of the Commission’s previous interpretation, and the rationale for that interpretation, of there being only a single transportation group for assessment purposes preclude the Commission from dividing the transportation group into three groups without offering a reasoned explanation for the change?
Recommended answer:  Yes.
Issue 5:  Does the Commission’s action regarding assessments for fiscal year 2007-2008 in adopting the recommendation dated October 30, 2007, from its Bureau of Administrative Services at Public Meeting on November 8, 2007, without providing affected utilities notice and an opportunity to be heard violate the provisions of 66 Pa.C.S.A.        § 703(g)?
Recommended answer:  Yes.
Issue 6:  Does the Commission have to define the groups of utilities furnishing the same kind of service by the adoption of a Regulation?
Recommended answer:  No.
Issue 7:  Do the Commission’s calculations of assessments for fiscal year 2007-2008 for motor carriers of property, motor carriers of passengers, and railroads comply with the statutory requirements of 66 Pa.C.S.A. § 510?
Recommended answer:  No.
Issue 8:  Do the 291 percent and 293 percent increases in the proportion of the total transportation assessment incurred by the motor carriers of passengers and the railroads, respectively, violate the provisions of 66 Pa.C.S.A. § 510(f)?
Recommended answer:  Yes.

The ALJ summarized his findings as follows:

the Commission can change the groups of utilities furnishing the same kind of service from one year to another.  Such change must only be done prospectively, however, so that accurate records are kept of the direct expenses incurred for each of the groups before assessments incorporating those direct expenses are made.  Additionally, though the Commission is not required to establish groups for assessment purposes by Regulation, the Commission is required to give a reasoned explanation when it changes the composition of the groups of utilities furnishing the same kind of service.  Only if the Commission changes the composition of the groups of utilities furnishing the same kind of service during a single assessment cycle does it have to provide notice and an opportunity to be heard in accordance with the provisions of 66 Pa.C.S.A. §703(g).  Assessments must be calculated in accordance with the statutory directives of 66 Pa.C.S.A. § 510(a) and (b) and imposed in compliance with the reasonable share standard of 66 Pa.C.S.A. § 510(f).

R.D. at 43.
The ALJ recommended that the Commission rescind the FY 2007-2008 assessments of motor carriers of passengers, motor carriers of property and railroads.  R.D. at 58, ¶ 1.  He also recommended that new assessments for the public utilities involved be prepared, using a single Transportation assessment group.  Id., at ¶ 2.   
 
Exceptions were filed timely by the Fiscal Office, Lansberry, PMTA, UCR/MCRC, and Norfolk Southern. As stated previously, no Replies to Exceptions were permitted.

DISCUSSION
Before addressing the issues and Exceptions raised by the Parties, it is noted that any issue or Exception that we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the Parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993). 
The ALJ made forty-five Findings of Fact and reached ninety-four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order. 
As evidenced by the preceding discussion of the Recommended Decision, the Parties to this proceeding have raised numerous procedural and substantive issues.  Many of these issues arise directly out of the pertinent statutory provision, Section 510 of the Code.  66 Pa. C.S. § 510.  We therefore quote this provision at length at the outset:
(a) Determination of assessment.—Before November 1 of each year, the commission shall estimate its total expenditures in the administration of this part for the fiscal year beginning July of the following year, which estimate shall not exceed three-tenths of 1% of the total gross intrastate operating revenues of the public utilities under its jurisdiction for the preceding calendar year. Such estimate shall be submitted to the Governor in accordance with section 610 of the act of April 9, 1929 (P.L. 177, No. 175), known as "The Administrative Code of 1929." At the same time the commission submits its estimate to the Governor, the commission shall also submit that estimate to the General Assembly. The commission or its designated representatives shall be afforded an opportunity to appear before the Governor and the Senate and House Appropriations Committees regarding their estimates. The commission shall subtract from the final estimate:
 
   
(1) The estimated fees to be collected pursuant to section 317 (relating to fees for services rendered by commission) during such fiscal year.
 
   
(2) The estimated balance of the appropriation, specified in section 511 (relating to disposition, appropriation and disbursement of assessments and fees), to be carried over into such fiscal year from the preceding one.
 

The remainder so determined, herein called the total assessment, shall be allocated to, and paid by, such public utilities in the manner prescribed. If the General Assembly fails to approve the commission's budget for the purposes of this part, by March 30, the commission shall assess public utilities on the basis of the last approved operating budget. At such time as the General Assembly approves the proposed budget the commission shall have the authority to make an adjustment in the assessments to reflect the approved budget. If, subsequent to the approval of the budget, the commission determines that a supplemental budget may be needed, the commission shall submit its request for that supplemental budget simultaneously to the Governor and the chairmen of the House and Senate Appropriations Committees.
 
(b) Allocation of assessment.—On or before March 31 of each year, every public utility shall file with the commission a statement under oath showing its gross intrastate operating revenues for the preceding calendar year. If any public utility shall fail to file such statement on or before March 31, the commission shall estimate such revenues, which estimate shall be binding upon the public utility for the purposes of this section. For each fiscal year, the allocation shall be made as follows:
 
           (1) The commission shall determine for the preceding calendar year the amount of its expenditures directly attributable to the regulation of each group of utilities furnishing the same kind of service, and debit the amount so determined to such group. The commission may, for purposes of the assessment, deem utilities rendering water, sewer or water and sewer service, as defined in the definition of "public utility" in section 102 (relating to definitions), as a utility group.
 
           (2) The commission shall also determine for the preceding calendar year the balance of its expenditures, not debited as aforesaid, and allocate such balance to each group in the proportion which the gross intrastate operating revenues of such group for that year bear to the gross intrastate operating revenues of all groups for that year.
 

           (3) The commission shall then allocate the total assessment prescribed by subsection (a) to each group in the proportion which the sum of the debits made to it bears to the sum of the debits made to all groups.
 
           (4) Each public utility within a group shall then be assessed for and shall pay to the commission such proportion of the amount allocated to its group as the gross intrastate operating revenues of the public utility for the preceding calendar year bear to the total gross intrastate operating revenues of its group for that year.
*
*
*


 (c) Notice, hearing and payment.—The commission shall give notice by registered or certified mail to each public utility of the amount lawfully charged against it under the provisions of this section, which amount shall be paid by the public utility within 30 days of receipt of such notice, unless the commission specifies on the notices sent to all public utilities an installment plan of payment, in which case each public utility shall pay each installment on or before the date specified therefor by the commission. Within 15 days after receipt of such notice, the public utility against which such assessment has been made may file with the commission objections setting out in detail the grounds upon which the objector regards such assessment to be excessive, erroneous, unlawful or invalid. The commission, after notice to the objector, shall hold a hearing upon such objections. After such hearing, the commission shall record upon its minutes its findings on the objections and shall transmit to the objector, by registered or certified mail, notice of the amount, if any, charged against it in accordance with such findings, which amount or any installment thereof then due, shall be paid by the objector within ten days after receipt of notice of the findings of the commission with respect to such objections. If any payment prescribed by this subsection is not made as aforesaid, the commission may suspend or revoke certificates of public convenience, certify automobile registrations to the Department of Transportation for suspension or revocation or, through the Department of Justice, may institute an appropriate action at law for the amount lawfully assessed, 
together with any additional cost incurred by the commission or the Department of Justice by virtue of such failure to pay.
 
(d) Suits by public utilities.—No suit or proceeding shall be maintained in any court for the purpose of restraining or in anywise delaying the collection or payment of any assessment made under subsections (a), (b) and (c), but every public utility against which an assessment is made shall pay the same as provided in subsection (c). Any public utility making any such payment may, at any time within two years from the date of payment, sue the Commonwealth in an action at law to recover the amount paid, or any part thereof, upon the ground that the assessment was excessive, erroneous, unlawful, or invalid, in whole or in part, provided objections, as hereinbefore provided, were filed with the commission, and payment of the assessment was made under protest either as to all or part thereof. In any action for recovery of any payments made under this section, the claimant shall be entitled to raise every relevant issue of law, but the findings of fact made by the commission, pursuant to this section, shall be prima facie evidence of the facts therein stated. Any records, books, data, documents, and memoranda relating to the expenses of the commission shall be admissible in evidence in any court and shall be prima facie evidence of the truth of their contents. If it is finally determined in any such action that all or any part of the assessment for which payment was made under protest was excessive, erroneous, unlawful, or invalid, the commission shall make a refund to the claimant out of the appropriation specified in section 511 as directed by the court.
 
(e) Certain provisions not applicable.—The provisions of this part relating to the judicial review of orders and determinations of the commission shall not be applicable to any findings, determinations, or assessments made under this section. The procedure in this section providing for the determination of the lawfulness of assessments and the recovery back of payments made pursuant to such assessment shall be exclusive of all other remedies and procedures.
 
(f) Intent of section.—It is the intent and purpose of this section that each public utility subject to this part shall advance to the commission its reasonable share of the cost of administering this part. The commission shall keep records of the costs incurred in connection with the administration and enforcement of this part or any other statute. The commission shall also keep a record of the manner in which it shall have computed the amount assessed against every public utility. Such records shall be open to inspection by all interested parties. The determination of such costs and assessments by the commission, and the records and data upon which the same are made, shall be considered prima facie correct; and in any proceeding instituted to challenge the reasonableness or correctness of any assessment under this section, the party challenging the same shall have the burden of proof.
 
(g) Saving provision.—This section does not affect or repeal any of the provisions of the act of July 31, 1968 (P.L. 769, No. 240), known as the “Commonwealth Documents Law.”
66 Pa. C.S. § 510 (footnotes omitted).
As stated previously, the ALJ concluded that our approval of the October Assessment Recommendation was procedurally and substantively deficient.  He recommended that the Commission rescind the assessments that were sent in accordance with the October Assessment Recommendation, and he recommended that new assessments be prepared using a single Transportation assessment group.  The Exceptions of URC/MCRC (which were joined by Norfolk Southern) argue that the ALJ improperly rejected additional grounds for finding that the Commission could not trifurcate the Transportation assessment group.  The Fiscal Office, Lansberry and PMTA argue that the Commission acted properly in trifurcating the Transportation assessment group.  For the reasons set forth below, we will grant the Exceptions in part and deny them in part.  Consequently, we will affirm the Recommended Decision in part and deny it in part.
Did the ALJ err in concluding that Sections 102 and 510(b) of the Code prohibit the Commission from trifurcating the Transportation assessment group?
Positions of the Parties
Section 510(b)(1) requires the Commission to group together, for assessment purposes, “utilities furnishing the same kind of services.”  Some parties argued that this language requires the Commission to group together passenger, property, and railroad carriers for assessment purposes.  See, e.g., PTPA M.B. at 4.  They argue that utilities furnishing the same kind of service must be grouped together and utilities furnishing different kinds of service must be grouped separately.  Passenger, property and railroad carriers furnish the same kinds of service.  Therefore, they argue, the Commission must use a single Transportation assessment group. 

In addition, Section 510(b)(1) concludes by stating, “The commission may, for purposes of the assessment, deem utilities rendering water, sewer or water and sewer service, as defined in the definition of ‘public utility’ in section 102 (relating to definitions), as a utility group.”  Based on this language, some parties argued that the Commission lacks authority to trifurcate the transportation group.  For example, Norfolk Southern’s Main Brief, at 13, argued:

the statute expressly provides that only one utility group may be “sub-grouped” or not “sub-grouped” in the PUC’s discretion and therefore excludes all other utility groups from being “sub-grouped” under the traditional rule of statutory construction of inclusio unius est exclusio alterius (the inclusion of the one is the exclusion of all others).
Based on that same language, other parties argued that Section 102’s definition of “public utility” prohibits the Commission from trifurcating the transportation group.  Section 102 defines a public utility, in pertinent part, as:


 Any person or corporations now or hereafter owning or operating in this Commonwealth equipment or facilities for:
 
     (i) Producing, generating, transmitting, distributing or furnishing natural or artificial gas, electricity, or steam for the production of light, heat, or power to or for the public for compensation.
 
     (ii) Diverting, developing, pumping, impounding, distributing, or furnishing water to or for the public for compensation.
 
     (iii) Transporting passengers or property as a common carrier.
 
     (iv) Use as a canal, turnpike, tunnel, bridge, wharf, and the like for the public for compensation.
 
     (v) Transporting or conveying natural or artificial gas, crude oil, gasoline, or petroleum products, materials for refrigeration, or oxygen or nitrogen, or other fluid substance, by pipeline or conduit, for the public for compensation.
 
     (vi) Conveying or transmitting messages or communications, except as set forth in paragraph (2)(iv), by telephone or telegraph or domestic public land mobile radio service including, but not limited to, point-to-point microwave radio service for the public for compensation.
 
     (vii) Sewage collection, treatment, or disposal for the public for compensation.
 
     (viii) Providing limousine service in a county of the second class pursuant to subchapter B of Chapter 11 (relating to limousine service in counties of the second class).
 

Based on the language in subpart (iii), these parties argued that the Commission must group passenger, property and rail carriers as a single Transportation assessment group. They note that different transportation modalities are included within the following definition of “common carrier” in Section 102:

Any and all persons or corporations holding out, offering, or undertaking, directly or indirectly, service for compensation to the public for the transportation of passengers or property, or both, or any class of passengers or property, between points within this Commonwealth by, through, over, above, or under land, water, or air, and shall include forwarders, but shall not include contract carriers by motor vehicles, or brokers, or any bona fide cooperative association transporting property exclusively for the members of such association on a nonprofit basis.
They therefore argue that the legislature intended that various kinds of carriers that transport passengers or property be grouped together and assessed as one utility group.  See, e.g., URC/MCRC M.B. at 15.

ALJ’s Recommendation
The ALJ rejected these arguments.  He concluded that neither the maxim of expressio unius est exclusio alterius nor the maxim of inclusio unius est exclusio alterius offers any real assistance in defining a specific group of utilities furnishing the same kind of service.  R.D. at 27.  Moreover, he found that neither maxim leads to the conclusion that 

the legislature, by permitting the Commission to “deem utilities rendering water, sewer or water and sewer service . . . as a utility group,” in any way affected the Commission’s ability to determine whether there should be one or three or more “groups” of utilities providing some type of transportation service.

R.D. at 27.

The ALJ also rejected the argument that Section 102 prohibits the Commission from trifurcating the Transportation assessment group. R.D. at 27-28.  The ALJ quoted Section 102(i), regarding persons or corporations owning or operating equipment or facilities for “[p]roducing, generating, transmitting, distributing or furnishing natural or artificial gas, electricity, or steam for the production of light, heat, or power to or for the public for compensation.”  None of the parties contended that the Commission must treat gas, electric and steam utilities as a single assessment group.  The ALJ concluded that Section 510(b)(1)’s reference to Section 102 “is only meant to provide the reader with a reference for the definitions of what kinds of activities describe utilities rendering water, sewer, or water and sewer service.”  R.D. at 28.
Exceptions

URC/MCRC continues to argue that Sections 102 and 510(b) of the Code prohibit this Commission from trifurcating the Transportation assessment group.  Citing Equitable Gas Co. v. Pa. PUC, 880 A.2d 48 (Pa. Cmwlth. 2005), they argue that the Commission must look at the pertinent industry as a whole, and group all utilities within that industry as one for assessment purposes.  They argue that there is a “transportation industry,” rather than a “motor carrier passenger industry,” a motor carrier property industry” and a “railroad industry.”  Therefore, they claim that this Commission lacked the statutory authority to trifurcate the Transportation assessment group.  URC/MCRC Exc. at 5-8.
Disposition

We agree with the ALJ, and we adopt his reasoning.  In addition, we note that Section 510(b) requires this Commission to establish, for assessment purposes, groups of utilities “furnishing the same kind of service.”  We are not persuaded that either Section 510(b) or Section 102 prohibits us from dividing the Transportation assessment group into multiple groups, so long as each new group is itself comprised of utilities “furnishing the same kind of service.”  Consequently, we conclude that we have the discretion to trifurcate the Transportation assessment group, consistent with the Code.  
Did the ALJ err by failing to find that the decision of the Commonwealth Court in UPS I prohibits the Commission from trifurcating the Transportation assessment group?

Positions of the Parties
Some Parties argued that the Commonwealth Court’s interpretation of Section 510(b), as enunciated in UPS I, requires all transportation utilities to be considered as one group furnishing the same kind of service.  See, e.g., URC/MCRC M.B. at 17.  According to these Parties, the Commonwealth Court there held that the Commission must allocate expenses to groups rather than subgroups.  Trifurcating the Transportation assessment group creates subgroups, and therefore violates Section 510(b).

These Parties quote our May 22, 2006 UPS Order, wherein we stated that the Commission’s consolidation of several groups of utilities into a single Transportation assessment group was implemented as a direct result of the decision in UPS I.  Id. at 20.  They argue that there is no reason for the Commission to change its position now. Consequently, they conclude that the Commission should continue to group transportation utilities as one for assessment purposes. 

ALJ’s Recommendation

The ALJ rejected the argument that UPS I prevents the Commission from trifurcating the Transportation assessment group.  According to the ALJ, UPS I only stands for the proposition that “once the Commission has established groups of utilities furnishing the same kind of service for the purpose of allocating direct costs, it must use the same groups for the allocation of indirect costs.”  R.D. at 28.  The ALJ concluded that the UPS I decision did not address the Commission’s authority to determine the number or the composition of groups of utilities furnishing the same kind of service.  Id.  

The ALJ also stated that none of the Parties cited any cases ruling on the Commission’s authority to determine the number or the composition of groups of utilities furnishing the same kind of service.  R.D. at 29.  The only case the ALJ could find addressing this issue was this Commission’s May 22, 2006 UPS Order.  According to the ALJ, this case recognizes the Commission’s power to redefine groups of utilities furnishing the same kind of service from one year to the next.
  R.D. at 30.  

Exceptions



URC/MCRC argues that the trifurcation of the Transportation assessment group is inconsistent with UPS I, and should be rescinded.  URC/MCRC Exc. at 8-10.  They argue that, “[t]he division of transportation utilities into three groups – motor carrier passenger, motor carrier property, and railroad – to assess regulatory costs creates subcategories and therefore violates Section 510(b) as interpreted by the Commonwealth Court in UPS[I].”  URC/MCRC Exc. at 10.  Noting that UPS I was not appealed, they claim that if the Commonwealth Court was presented again with a question of statutory interpretation involving Section 510(b), the Court would most likely interpret 510(b)(1) as requiring transportation utilities to be assessed as one group.  Id. at 10.  

Disposition

In UPS I, UPS appealed the Commission’s determination of its general assessment for years 1997 through 2000.  The Commonwealth Court held, inter alia, that the Commission misinterpreted Subsection 510(b)(2) of the Code in our allocation of “indirect” costs.  The UPS I court concluded that the proper statutory interpretation of Section 510 of the Code required the Commission to allocate indirect cost balances to each “group” of utilities furnishing the same kind of service consistent with the “group of utilities furnishing the same kind of service” as stated in Subsection 510(b)(1), because no other types of groups were mentioned in the statute.  The court disagreed with the Commission that the Section 510 language permitted the Commission to establish various “subgroups” of utility designations for the allocation of indirect costs.  The court held that it would be incongruous to assert that “group” was defined differently in Subsection 510(b)(2) than from all other subsections of the same statute.  A careful reading of the UPS I decision reveals that the court was focused on the allocation of indirect costs amongst subgroups that differed from the groups used to allocate direct costs.  We agree with the ALJ’s conclusion that the UPS I decision did not address the Commission’s authority to determine the number or the composition of groups of utilities furnishing the same kind of service.  Accordingly, we will deny the Exceptions of UCR/MCRC on this issue.        
Did the ALJ err in concluding that the Commission improperly divided the Transportation assessment group into three groups without offering a reasoned explanation for the change?


Positions of the Parties

Some Parties argued that the Commission grouped several pre-existing groups into one group, the Transportation assessment group, in FY 2002-2003, and that it is estopped from “undoing” this consolidation.  They argued that, “while the PUC may have some initial leeway with respect to how it interprets the ten[et]s of a given statute or regulations, it is equally as clear that the PUC does not have the unfettered right to change its interpretation of § 510(b)(1) at its whim and leisure.”  PTPA M.B. at 10.  According to these Parties, the Commission established precedent in the May 22, 2006 UPS Order when it reaffirmed its decision to group transportation-related utilities into one category.  The Commission changed this precedent on November 8, 2007, when it adopted the recommendation of the Bureau of Administrative Services to trifurcate the Transportation group.  In doing so, the Commission improperly failed to explain its reasons for deviating from established precedent.  Consequently, these Parties argue that the Commission’s action cannot stand.  See, e.g., URC/MCRC M.B. at 21.

ALJ’s Recommendation
The ALJ noted that the October Assessment Recommendation included two reasons for the trifurcation of the Transportation assessment group.  He examined the factual foundations for these two reasons and concluded that they were weak.  R.D. at 32.  The ALJ found this point important because, in the May 22, 2006 UPS Order, the Commission made cogent arguments as to why one Transportation assessment group complied with Section 510(b)(1).  According to the ALJ:

If the Commission is going to render an inconsistent opinion in the space of 18 months, it must present a clear explanation of the rationale behind the reversal of position.  The two reasons advanced by the Commission in the new recommendation dated October 30, 2007, that it adopted at Public Meeting on November 8, 2007, are insufficient.    

R.D. at 32.

The ALJ then noted that, while administrative agencies such as the Commission are not bound by the rule of stare decisis, they do have an obligation to render consistent opinions and should either follow, distinguish, or overrule their own precedent.  As such, the ALJ concluded that the Commission was required to give a reasoned explanation when it changed the composition of the groups of utilities furnishing the same kind of service.  R.D. at 32, 43.  Consequently, the ALJ concluded that the Commission’s adoption of the October Assessment Recommendation was invalid.  

Exceptions



The Fiscal Office excepts to ALJ Weismandel’s resolution of this issue.  The Fiscal Office argues that the manner in which the ALJ phrased the question improperly indicates that the Commission held that a single Transportation group was the only appropriate grouping.  Fiscal Office Exc. at 3-4.  The Fiscal Office states that the ALJ further erred in finding that it did not offer a reasoned explanation for trifurcating the Transportation assessment group.  The Fiscal Office explains that the reasons it proffered for dividing the Transportation assessment group were: to reflect the costs of regulating utilities providing the same types of service; and to be consistent with prior treatment of the groups for assessment purposes.  Fiscal Office Exc. at 5.  



Lansberry takes exception to ALJ Weismandel’s finding that the Fiscal Office did not provide a reasoned explanation for the trifurcation of the Transportation assessment group.  Lansberry Exc. at 3.  Lansberry states that the Fiscal Office explained that the events occurring after 2003 caused the Commission to conclude that the trifurcation was necessary; specifically, the passage of the UCRA on August 10, 2005, and the United Parcel Service, Inc. litigation.  Lansberry Exc. at 4.  



The PMTA excepts to the ALJ’s finding on this issue.  The PMTA argues that ALJ Weismandel relied exclusively on the text of the October Assessment Recommendation, and ignored all other evidence and testimony submitted in this proceeding.  PMTA Exc. at 2.  The PMTA states that the ALJ ignored the Fiscal Office’s position that motor carriers of property have been subsidizing the rail and motor carriers of passengers industries under the single Transportation assessment grouping.  PMTA Exc. at 5.  The PMTA argues that the ALJ’s rejection of the Fiscal Office’s time study on the basis that the Commission kept its official time records of direct costs for a single Transportation assessment group, as opposed to separating them into the three proposed groups, was erroneous.  The PMTA posits that it appears that the ALJ would require the creation and maintenance of tripartite time sheet records reflecting the Commission’s time spent regulating each industry prior to considering the new assessment methodology.  The PMTA states that the time study conducted by the Fiscal Office satisfied the requirements of 66 Pa. C.S. § 510.  PMTA Exc. at 6.   

Disposition



Based upon our review of the record evidence, we are persuaded by the excepting Parties’ arguments.  As correctly noted by ALJ Weismandel, an administrative agency is not subject to the principle of stare decisis to the same degree as is an appellate court, although if an agency renders inconsistent decisions it should distinguish or overrule its own precedents.  Dee-Dee Cab, Inc. v. Pa. PUC, 817 A.2d 593 (Pa. Cmwlth. 2003); Bell Atlantic-Pennsylvania, Inc. v. Pa. PUC, 672 A.2d 352 (Pa. Cmwlth. 1995).  However, we disagree with the ALJ’s determination that the Fiscal Office failed to provide a reasonable explanation for changing Commission precedent. 



The Fiscal Office explained that two factors prompted the Commission to undertake an examination of its assessment process.  First, the UCRA was enacted on August 10, 2005.  The UCRA contains an unreasonable burden provision that limits the Commission’s ability to assess certain carriers.  Second, the Commission was involved in litigation regarding the legality of the single Transportation assessment group.  United Parcel Service, Inc. v. Pa. PUC, 933 A.2d 672 (Pa. Cmwlth. 2007).  The subsequent examination of the Commission’s assessment process revealed that the single Transportation assessment group should be replaced because it does not accurately allocate the costs of Commission regulation of transportation utilities to utility groups providing the same kind of service.
  The examination showed that, for FYs 2002-2003 through 2006-2007 when the single Transportation assessment grouping was implemented, the rail industries’ assessments dropped approximately 50% due simply to subsidization by the motor carriers. 
  Fiscal Office M.B. at 8. 



We believe that rail, motor carrier of passengers, and motor carriers of property utilities provide different kinds of services.  The trifurcation of the transportation utilities into three groups now is not only necessary to more closely determine the actual costs incurred by each kind of utility, but is essential if the Commission is to comply with the UCRA as federally-registered utilities cannot be assessed with the unreasonable burden of state regulatory expenses.    



As provided above, Section 510(b)(1) requires the Commission to determine, for the preceding calendar year, its expenses directly attributable to the regulation of each group of utilities furnishing the same kind of service.  There was no way to turn back the clock and revise the Commission’s 2006 expense/timekeeping records to reflect property, passenger, and rail group expenses instead of the single Transportation assessment group.  Therefore, to empirically support its change in methodology, the Fiscal Office offered two studies of the Bureau of Transportation and Safety’s (BTS) employee time records utilizing the three groupings.
  The studies spanned nine months, June 22, 2007, to August 17, 2007, and July 1, 2007, to January 30, 2008.  The second lengthier study was conducted as a follow-up to confirm the allocations of the initial study.  Tr. at 188.  The ALJ discounted the validity of the studies inferring that only a full year’s actual timesheet records reflecting the three transportation groups would suffice.  We note that no Party proved that the studies were inaccurate.  Also, while Section 510 requires that the Commission determine, for the preceding calendar year, its expenses directly attributable to the regulation of each group of utilities furnishing the same kind of service, Section 510 does not prescribe the manner in which the Commission shall calculate its expenses for that calendar year.     



The methodology employed by the Fiscal Office is consistent with, and analogous to, the manner in which a cost of service study is utilized in a general rate proceeding to equitably assign and allocate the total cost a utility incurs to serve its customers among and between its many different classes of customers.  Utilization of a cost of service study is necessary and proper as, by definition, different classes of customers, require incurrence of different costs to serve their requirements.  In virtually all circumstances the assignment and allocation of costs by customer class must be supported by a cost of service study.  Lloyd v. Pa. PUC, 904 A. 2nd 1010 (Pa. Cmwlth. 2006) allocatur denied, 591 Pa. 676, 916 A. 2d 1104 (2007) (Lloyd). 


Contrary to ALJ Weismandel’s determination, the Fiscal Office provided cogent explanations for changing the transportation assessment groupings.  As such, the Commission has distinguished any precedent established with regard to grouping transportation-related utilities into one category.  Separating the single group into rail, motor carrier of passengers, and motor carrier of property satisfies Section 510 and the UCRA, and ensures that none of the transportation utility groups bears regulatory costs which they did not incur.  As such, we will grant the Exceptions filed by the Fiscal Office, Lansberry, and the PMTA on this issue.   
Did the ALJ err in concluding that the Commission violated Section 703(g) of the Code by failing to give affected utilities notice and an opportunity to be heard before trifurcating the Transportation assessment group?
Positions of the Parties
Section 703(g) of the Code, 66 Pa. C.S. § 703(g), states:

(g)
Rescission and amendment of orders.—The commission may, at any time, after notice and after opportunity to be heard as provided in this chapter, rescind or amend any order made by it.  Any order rescinding or amending a prior order shall, when served upon the person, corporation, or municipal corporation affected, and after notice thereof is given to the other parties to the proceedings, have the same effect as is herein provided for original orders.

Several Parties claimed that the Commission violated this section by adopting the Bureau of Administrative Services’ recommendation on November 8, 2007, without giving affected utilities notice and an opportunity to be heard before the Commission took action.  These Parties argue that the Commission’s approval of the October Assessment Recommendation was a reconsideration of a prior action, but they disagree as to what prior action was reconsidered.  According to some, the initial action was the consolidation of several pre-existing assessment groups into one Transportation assessment group in FY 2002-2003.  See, e.g., PTPA M.B.at 24-25.  According to others, the initial action was the Commission’s general assessment procedures.  M.B. of North Shore Railroad, et al., at 34.  Still others argued that the initial action was both the May 22, 2006 UPS Order and the Commission’s approval of the August Assessment Recommendation.  See, e.g., URC/MCRC M.B. at 23.

ALJ’s Recommendation
The ALJ found that our approval of the October Assessment Recommendation was a reconsideration of our approval of the August Assessment Recommendation.  The ALJ concluded that our approval of the August Assessment Recommendation constituted a “final, definitive order.”  R.D. at 33.  Before such an order could be substantively changed, the Commission had to provide affected utilities with notice and an opportunity to be heard.  It did not.  Therefore, the ALJ concluded, the Commission’s approval of the October Assessment Recommendation violated Section 703(g).  The ALJ added that “only if the Commission changes the composition of the groups of utilities furnishing the same kind of service during a single assessment cycle does it have to provide notice and an opportunity to be heard” in accordance with Section 703(g).  R.D. at 43.

Exceptions

The Fiscal Office argues that Section 703(g) does not apply to the Commission’s actions on a staff recommendation regarding assessments.  By its own terms, Section 703(g) applies to orders, and the Fiscal Office contends that the Commission’s approval of the August Assessment Recommendation and the October Assessment Recommendation were ministerial budgetary actions rather than orders.  Fiscal Office Exc. at 6.  According to the Fiscal Office, “it is only after the Commission prepares and mails notices of assessments to utilities that any substantive rights attach.”  Id.  Even if Section 703(g) applies, the Fiscal Office argues that the current proceeding provides affected utilities with sufficient notice and hearing.  Id., at 7.

PMTA argues that, even if the Commission’s approval of the October Assessment Recommendation is considered an “order” within the meaning of Section 703(g), no one appealed from that action.  Instead, utilities appealed their assessment notices.  PMTA Exc. at ¶ 67.  PMTA also argues that all Parties were afforded notice and an opportunity to be heard through the instant proceeding as well as the assessment challenge process.  PMTA Exc. at ¶ 65.  

Disposition

We will reverse the ALJ’s decision on this issue.  We agree with the Fiscal Office that this Commission’s action in adopting a staff recommendation on assessments is not an order within the meaning of Section 703(g).  In Petition of Dominion Retail, Inc. For Refund of Assessments Paid to the Public Utility Commission, Docket No. M‑00061940 (Order entered September 29, 2006), we stated (at page 14) “the notices of assessments contain all the [indicia] of an adjudication.  An administrative adjudication is defined at 2 Pa. C.S. § 101 as any final order, decree, decision, determination or ruling by an agency affecting personal or property rights.”  It is the assessment notice mailed to a public utility, rather than our intermediate decision regarding utility groups, that constitutes an order.
Also, as explained in the Ratification Order
 and in the notices sent to all transportation utilities, the Commission’s action at the August 8, 2007 public meeting determined assessment factors for all utilities except transportation utilities because the assessments for those utilities were still under review.  The Fiscal Office’s witness explained:

Q.
Please identify the document marked as F.O. Exhibit 18.

A
This is an assessment report submitted to the Commission for its approval.  The Commission approved the report at its November 8, 2007 Public Meeting.  This report establishes the transportation methodology and calculations described previously.
Q.
F.O. Exhibit 18 indicates that it is supplementing a prior Assessment Report dated August 1, 2007.  Could you please explain?

A.
Yes.  The Commission had previously approved an assessment report at its August 8, 2007 Public Meeting.  That report is marked F.O. Exhibit 17.  However, due to judicial and legislative developments, the Commission determined that it would defer consideration of the assessment of transportation utilities to a later date.  With the exception of the assessment of transportation utilities, all other aspects of the August 8, 2007 assessment report were adopted.  On November 8, 2007, the Commission adopted the assessment report concerning transportation utilities.

Fiscal Office Statement 1 at 10-11 (emphasis added).  We therefore disagree with the ALJ’s characterization of our actions at the November 8, 2007 public meeting as a reconsideration of actions taken at the August 8, 2007 public meeting.  
Did the ALJ err in concluding that the Commission does not need to define the groups of utilities furnishing the same kind of service by the adoption of a regulation? 
Positions of the Parties

Several parties argued that the Commission is required to define the groups of utilities furnishing the same kind of service by adopting a regulation.  See, e.g., URC/MCRC M.B. at 31-33.  They argue that an agency must promulgate a regulation, rather than using a statement of policy, to establish a “binding norm.”  According to these parties, when the Commission approves a method of calculating assessments, it establishes a binding norm for staff.  Therefore, these parties conclude that the Commission was required to promulgate a regulation specifying groups of utilities for assessment purposes.   
ALJ’s Recommendation

The ALJ rejected this argument.  He noted that no party cited any decision requiring the Commission to group public utilities for assessment purposes by adopting a regulation.  R.D. at 35.  He further stated that his research revealed only one case explicitly considering the question.  In the May 22, 2006 UPS Order, we considered the following question:  “Can the Commission establish utility groups for assessment purposes without holding hearings or using the rulemaking process?”  We answered that question in the affirmative.

The ALJ further reasoned that Pennsylvania Human Relations Commission v. Norristown Area School Dist., 473 Pa. 334, 374 A.2d 671 (1977), teaches that the Commission is not required to enact a regulation to establish the groups furnishing the same kind of service for assessment purposes, but may achieve the same end through adjudications.  R.D. at 37.  The ALJ noted that Section 510(d) of the Code permits a public utility to challenge an assessment.  According to the ALJ, 

A suit alleging that an assessment was unlawful or invalid because of the groupings made by the Commission would raise a relevant issue of law.  Once decided, the adjudication would constitute binding precedent as to the groups established by the Commission. 


 R.D. at 37.  As a result, the ALJ concluded that the Commission can establish groups of utilities furnishing the same kind of services without utilizing the “lengthy, complicated, process of adopting a Regulation.”  R.D. at 37.    
Exceptions

URC/MCRC excepts to the ALJ’s decision on this point.  They claim the Commission’s adoption of a revised calculation method for the transportation utility assessments was in the nature of a binding rule which should have been issued as a regulation.  URC/MCRC Exc. at 11.  They argue “when the Commission approves a method of calculation, including the grouping of utilities, the Commission Staff no longer has discretion for that fiscal year in the way utilities are assessed.”  Id., at 13.  The decision has the force of law and therefore must be promulgated as a regulation.
Disposition

We will deny this Exception.  We considered this very question in our May 22, 2006 UPS Order, and we are not persuaded that there is a need to modify that decision.
Did the ALJ err in concluding that the Commission failed to calculate assessments for FY 2007-2008 for motor carriers of property, motor carriers of passengers, and railroads in compliance with Section 510 of the Code?

Positions of the Parties
Some Parties argued that the Commission did not comply with this section because it used a time study for a portion of a year, rather than using actual data for an entire year.  PTPA M.B. at 6; Norfolk Southern M.B. at 18; M.B. of North Shore Railroad, et al., at 32-33; M.B. of R.J. Corman Railroad Company, et al., at 8.  They argued that the June 22, 2007, to August 17, 2007 time study covered a non-representative period of time. They also argued that the methodology employed, which considered only BTS data, was invalid.  The Fiscal Office, however, notes that BTS incurred 78% of all Commission direct transportation industry expenses.  Fiscal Office M.B. at 12.  Therefore, according to some Parties, reliance on that study to project expenses for the entire year does not produce accurate results.  

ALJ’s Recommendation 
Section 510(b)(1) of the Code states:

   (1) The commission shall determine for the preceding calendar year the amount of its expenditures directly attributable to the regulation of each group of utilities furnishing the same kind of service, and debit the amount so determined to such group. The commission may, for purposes of the assessment, deem utilities rendering water, sewer or water and sewer service, as defined in the definition of “public utility” in section 102 (relating to definitions), as a utility group.

66 Pa. C.S. § 510(b)(1).
The ALJ found the word “shall” is mandatory in this provision.  R.D. at 38.  He concluded that the Commission must use its actual expense figures from the preceding calendar year to determine the direct expenses of regulating each of the groups of utilities furnishing the same kind of service.  This is not, however, how the Commission determined the 2007-2008 assessments for motor carriers of passengers, motor carriers of property and railroads.  The Commission did not maintain records for calendar year 2006 for each of these three groups.  Instead, it only maintained records for the single Transportation assessment group.  

The ALJ also found that the Commission’s method of estimating its expenses to be charged to the three groups of utilities was flawed.  He found that the three-month time study of the BTS’s employees’ activities during 2007 produced results skewed toward over-stating the direct expenses for regulating motor carriers of passengers.  R.D. at 40.  The ALJ also found that the time study failed to account for the direct expenses of regulating any of the three groups by Commission employees other than those in the BTS.  He concluded that the Commission did not comply with the mandatory statutory procedures in calculating the assessments.  Therefore, the ALJ found the results of the statistical sampling used to allocate costs to be invalid.  R.D. at 40. 
 Exceptions


In its Exceptions the Fiscal Office states that Section 510(b)(1) does not provide a methodology the Commission must follow to determine its expenditures which are attributable to each assessable utility group.  Additionally, the Fiscal Office states that Section 510(b)(1) does not preclude the use of statistical sampling to allocate direct expenses and that such samplings are commonly used and universally recognized as reliable.  The Fiscal Office believes that a statistical study, on its face, does not violate the mandate that the Commission determine direct expenses attributable to each assessable group of utilities.  Fiscal Office Exc. at 9.  



In further support of its statistical sampling methodology the Fiscal Office cites Section 510(f) which states in part that the determination of such costs and assessments by the Commission, and the records and data upon which the same are made, shall be considered prima facie correct; and in any proceeding instituted to challenge the reasonableness or correctness of any assessment under that section, the party challenging the same shall have the burden of proof.  Lastly, the Fiscal Office states that the Parties offered nothing but non-expert and unverified conjecture to challenge the Commission’s determination.  Fiscal Office Exc. at 10, 11.



In its Exceptions the PMTA avers that the ALJ erred in finding that the Commission’s statistical sampling methodology as utilized in this proceeding does not satisfy the statutory requirements of 66 Pa. C.S. § 510.  The PMTA states that the ALJ’s Recommendation imposes an additional requirement that the determination be made with mathematical precision utilizing a single methodology, even though a single methodology was not prescribed by the legislature in the statute.  PMTA Exc. at 12.



The Lansberry Exceptions state that the ALJ erred in concluding that the Commission violated 66 Pa. C.S. § 510(f), specifically the reasonable share provision of the Statute.  Lansberry Exc. at 8.  As Section 510(f) establishes, the Commission's determination of the allocation of assessments is prima facie correct.  A review of the historical assessment calculations show that the motor carrier passenger and rail were not paying their reasonable share for the five-year, single grouping method.  Fiscal Office M.B. at 19.


The Commission's investigation (prompted in part by the UCRA) revealed that ‘motor carrier passenger and rail were not paying their reasonable share for the five-year, single grouping, period.”  It is obvious that, during this five-year period, the Commission was likewise not using accurate data reflective of three sub-groups. R.D. at 39; Lansberry Exc. at 9.  The Fiscal Office’s use of a limited study to calculate the expenses incurred by each sub-group was an appropriate attempt at rectifying the five-year use of data for the improper single grouping of these utilities.  Lansberry Exc. at 9, 10.  The Commission should not revert to the flawed methodology that overstated the share of the costs allocated to the Motor Carriers of Property.  Lansberry Exc. at 10.  The fact that Motor Carriers of Property have now received a substantial decrease should not be construed as evidence of unreasonable assessment shares being imposed on other groups, but rather as a reflection of the adjustment that now more properly reflects the actual costs assignable to specific utilities and the reality of federal preemption presented by the UCRA.  PMTA/Lansberry R.B. at 5; Lansberry Exc. at 10. 
Disposition



It is clear that 66 Pa. C.S. § 510(b)(1) requires the Commission to determine for the preceding calendar year the amount of its expenditures directly attributable to the regulation of each group of utilities.  Section 510(f) is also clear and states the intent and purpose of this section is that each public utility subject to this part shall advance to the Commission its reasonable share of the cost of administering this part.  The issue at hand is clearly a technical conundrum.



Several facts are supported by the record and are undisputed by the Parties.  First, the basis from which the Commission’s annual assessments is derived is the preceding calendar year and that each utility is obligated to pay its reasonable share of that annual assessment based upon the Commission’s record keeping.   The Commission maintained expense categories per utility type in 2006.  Those categories included the single transportation group, and were not broken into property, passenger and rail.



Since the Commission’s records did not provide the detailed information needed, the Fiscal Office employed a statistical sample, developed by the BTS, to estimate and allocate a reasonable share of administrative costs to each utility type.  It is this statistical sampling, and its resulting cost allocation that is at issue here.  It should be noted that the results of the original time/expense study reflecting data from approximately three months (pay date June 22, 2007 to August 17, 2007 or ten pay periods) was confirmed by the results of a seven-month study of time/expense data from the BTS.  Fiscal Office M.B. at 11, 12.  Additionally, Section 510(b)(1) does not specify or otherwise require the use of time sheet data or any other specific methodology to make a determination of the Commission’s expenditures directly attributable to the regulation of each group of utilities furnishing the same kind of service.



We view this allocation issue to be similar to the assignment of costs in a general base rate proceeding which under most circumstances must be supported by a cost of service study.  Lloyd.  In this instance the cost of service represents the expenses incurred by the Commission to meet its statutory requirements.  Each utility group or type, based upon its regulatory mandates, will impose a different and unique level of cost upon the Commission.  These costs are then allocated to each utility based upon the Commission’s accounting of employee’s time/expense records.



Given the absence of detailed accounting records the Fiscal Office’s use of a statistical sampling, from 2007, was appropriate.  While it may be argued that such an approach is less than accurate, we believe that it is indeed representative as to how the Commission incurred administrative costs associated with the Motor Carrier Passenger, Motor Carrier Property and Railroad groups.  If the statistical sampling method were not used and the original allocations employed, the Commission’s action would be in conflict with Lloyd.  The Commission should also follow the Lloyd principles regarding its allocation of annual assessments.  Accordingly, we shall affirm the Bureau of Administrative Services, Fiscal Office’s calculation of the FY 2007-2008 assessments for the Motor Carrier Property, Motor Carrier Passenger and Railroad groups utilizing the time/expense study results for the period June 22-August 17, 2007.
Did the ALJ err in concluding that the 291 percent and 293 percent increases in the proportion of the total assessment incurred by the motor carriers of passengers and the railroads, respectively, violate the provisions of Section 510(f) of the Code?

Positions of the Parties

The PTPA argued that the increased assessments for motor carriers of passengers and railroads violate 66 Pa. C.S. § 510(f).  The PTPA stated that it is counter-intuitive to believe that a 291% increase in PUC assessment could be justified absent a significant change in the administration of the Commission itself.  Additionally, the PTPA asserted that, on its face, a 291% increase is unreasonable.  PTPA M.B. at 12.  The PTPA asserted that the two-month time/expense study utilized by the Fiscal Office was a half-hearted attempt to back into a result which the Commission wanted to achieve and that the result was an abysmal failure.  PTPA M.B. at 15.  The PTPA argued that in addition to the increase in assessment it also had to meet new requirements imposed by revisions to Chapter 29 including requirements for meters and the retirement of vehicles more than eight years old, absent an exception granted by the Commission.  PTPA M.B. at 19.  Buffalo & Pittsburgh Railroad, Inc. and York Railway Company stated in their Main Brief, at page 13, that due to the UCRA there are fewer carriers for the Commission to assess and that Section 510 is not being applied as intended. Accordingly, they asserted that railroads (which will be paying the full amount of their assessments) will be paying a greater share of their assessments than other transportation carriers.   

ALJ’s Recommendation
The ALJ agreed with this argument.  The ALJ noted that: (a) there was no substantial increase in regulatory activity with respect to motor carriers of passengers from FY 2006-2007 to FY 2007-2008; and (b) there was no substantial change in the cost of regulating railroads from FY 2006-2007 to FY 2007-2008.  The ALJ reasoned that we previously held in the May 22, 2006 UPS Order that a utility could assert a valid “unreasonably high assessment” claim even though the Commission has correctly applied its assessment formula to that utility.  By comparing the change in regulatory activity for the three assessment groups to the change in the assessment for those three groups, the ALJ determined that the assessments for FY 2007-2008 violated Section 510(f) of the Code.  R.D. at 41, 42.

Exceptions



In its Exceptions the PMTA states that the trifurcation is not an unfair treatment of the railroads or motor carriers of passengers, but instead, a necessary corrective action to overcome the unreasonable unjustified unification that occurred in the 2002-2003 assessment year.  PMTA Exc. at 14.  The PMTA also notes that the railroads’ assessment fell by approximately one million dollars in the 2002-2003 assessment year without a corresponding reduction in Commission administrative costs.  PMTA Exc. at 13.  



In its Exceptions Lansberry states that it is undisputed that the Commission complied with the requirements under Section 510(f) to: “keep records of the costs incurred in connection with the administration and enforcement of this part or any other statute”; “keep a record of the manner in which it shall have computed the amount assessed against every public utility”; and make “[s]uch records . . . open to inspection by all interested parties.”  Lansberry Exc. at 8.

Additionally, Lansberry asserts that as the Recommended Decision correctly notes, Section 510(f) requires “each public utility” to “advance to the [C]ommission its reasonable share of the cost of administering this part.”  The Recommended Decision bases its conclusion of “unreasonable assessments” primarily on the methodology used by the Fiscal Office to calculate these assessments.  R.D.at 38-41 and 43; Lansberry Exc. at 9.  Further, Lansberry states that as Section 510(f) notes, however, “the determination of such costs and assessments by the commission, and the records and data upon which the same are made, shall be considered prima facie correct; and in any proceeding instituted to challenge the reasonableness or correctness of any assessment, under this section, the party challenging the same shall have the burden of proof.”  66 Pa. C.S. § 510(f), Lansberry Exc. at 9.


As Section 510(f) establishes, the Commission's determination of the allocation of assessments is prima facie correct.  The Commission's investigation (prompted in part by the UCRA, as explained above) revealed that “motor carrier passenger and rail were not paying their reasonable share for the five-year, single grouping, period.”  Lansberry Exc. at 9.  It is obvious, according to Lansberry, that during this five-year period, the Commission was likewise not using accurate data reflective of three sub-groups.  R.D. at 39, Lansberry Exc. at 9.  Lansberry believes that the Fiscal Office's use of a limited study to calculate the expenses incurred by each sub-group was an appropriate attempt at rectifying the five-year use of data for the improper single grouping of these utilities.  Lastly, Lansberry asserts that the Commission should not revert to the flawed methodology that overstated the share of the costs allocated to the Motor Carriers of Property.  Lansberry Exc. at 10.


The Fiscal Office, in its Exceptions states that property carriers were improperly shouldering the assessment burden of passenger and rail carriers since FY 2002-2003 when the Commission adopted a single Transportation assessment group.  Fiscal Office Exc. at 11.  Realizing this inequity, the Commission properly determined to place the assessment of each of these groups where they were prior to the 2002-2003 assessment year.  While the Fiscal Office recognizes that the assessment increases were significant, that alone does not justify continuing to burden property carriers with the regulatory expenses of passenger and rail carriers.  Fiscal Office Exc. at 12.  The Fiscal Office also states that the ALJ incorrectly relied on the relatively constant level of regulatory activity over these groups to find a violation of Section 510(f).  However, avers the Fiscal Office, the ALJ misses the critical point: that the Commission expenses for regulating passengers and rail carriers, though relatively constant, far exceeded the assessment collections from these groups for the single grouping years.  The assessment increase accurately reflects the costs directly associated with the Commission’s regulation of these groups.  Fiscal Office Exc. at 13.  To adopt the ALJ’s recommendation and continue to use a single assessment group would improperly assess property carriers more than their fair share of costs.  Fiscal Office Exc. at 13. 
Disposition



We shall grant the Exceptions of the PMTA, Lansberry and the Fiscal Office.  We agree with the ALJ’s observation that the general reasonableness of an assessment under Section 510(f) should be measured, to some extent, based on the level of assessments in prior years.  The magnitude of an increase, based upon cost causation, does not in and of itself create an unreasonable result.  We also recognize that railroads and passenger carriers have become accustomed to the lower level of assessments that had been in place from FY 2002-2003 to FY 2006-2007 and that they have made business plans based upon the continuation of those levels of assessments.  We believe that the use of a statistical sample for this year’s assessment is proper and does not produce an unreasonable result.  However, while our allocation of expenses justifies the levels of assessments invoiced by the Commission, we believe that additional mitigation is appropriate.  Therefore, in addition to the mitigation measures previously adopted we shall reduce the current FY assessments for all rail and passenger carriers by one-third.  The third installment payment, provided for in the Ratification Order, is hereby waived for all railroads and passenger carriers.  Those rail and passenger carriers who previously paid their FY 2007-2008 assessment in full shall receive a credit, which will be deducted from the amount due for the FY 2008-2009 assessment invoice.  Accordingly, we shall grant the Exceptions to this issue and reverse the ALJ’s recommendation.

CONCLUSION
Based on the foregoing discussion, we shall grant, in part, and deny, in part, the Parties’ Exceptions.  We will therefore affirm, in part, and reverse, in part, the ALJ’s Recommended Decision consistent with this Opinion and Order; THEREFORE,



IT IS ORDERED:



1.
That the Exceptions of the Fiscal Office, Samuel J. Lansberry, Inc., the Pennsylvania Motor Truck Association, Union Railroad Company and McKeesport Connecting Railroad Company, and Norfolk Southern Railway Company, Inc., are granted, in part, and denied, in part, consistent with this Opinion and Order.



2.
That the Recommended Decision of Administrative Law Judge Wayne L. Weismandel, issued on May 16, 2008, is affirmed, in part, and reversed, in part, consistent with this Opinion and Order.



3.
That the generic objections to the FY 2007-2008 assessment notices for motor carrier passenger, motor carrier property, and rail, are denied, consistent with this Opinion and Order. 
4.
That those railroads and passenger carriers who previously paid their FY 2007-2008 assessment in full shall receive a credit in the amount of the overpayment.  This credit will be deducted from the amount due for the FY 2008-2009 assessment invoice, giving these railroad and passenger utilities a reduced amount due for FY 2008-2009.  

5.
That those utilities who elected to pay their FY 2007-2008 assessments in three equal installments, in accordance with the Ratification Order, shall pay the second installment by June 20, 2008.  


6.
That the third installment payment is waived for those utilities who elected to pay their FY 2007-2008 assessments in three installments, in accordance with the Ratification Order.

7.
That passenger carriers may continue to add a temporary 1% surcharge onto the final amount of each fare, according to the terms set forth in the Ratification Order.
8.
That this proceeding be marked closed. 








BY THE COMMISSION,







James J. McNulty










Secretary

(SEAL)

ORDER ADOPTED:  June 5, 2008
ORDER ENTERED:  June 11, 2008
� 	Lansberry is a privately-owned motor carrier of property.


� 	PMTA is a state-wide trade association representing approximately 2,200 members comprised of motor property carriers as well as allied and trade members.


� 	URC and MCRC are railroad common carriers.  Both are subsidiaries of Trinstar, Inc., which is, in turn, a wholly-owned subsidiary of United States Steel Corporation.


� 	Norfolk Southern adopted the Exceptions filed by “the other railroad companies.” 


� 	The Fiscal Office’s witness testified that he did not know why the single grouping occurred in FY 2002-2003.  Fiscal Office Statement 1 at 13-14.  We acknowledge that the Commission previously took the position that it was required to combine multiple transportation-related utility groups into one assessment group as a consequence of the Commonwealth Court’s decision in United Parcel Service, Inc. v. Pa. PUC, 789 A.2d 353 (Pa. Cmwlth. 2001) (UPS I).  See, United Parcel Service, Inc. v. Pa. PUC, 574 Pa. 304, 311, 830 A.2d 941, 945 (2003) (UPS III).  UPS III, however, created uncertainty regarding our interpretation and implementation of UPS I.  Re United Parcel Service, Inc., 101 Pa. P.U.C. 548 (2006) (May 22, 2006 UPS Order).        


� 	The Ratification Order also permitted motor carriers of passengers to add a temporary 1% surcharge onto the final amount of each fare.  Ordering Paragraph 3.


� 	Issues specific to a particular utility are to be resolved in a separate proceeding.


	� 	Our May 22, 2006 UPS Order, inter alia, answered the following material questions in the affirmative:  


Does the Commission have the authority under the Public Utility Code to group all common carriers in one utility group for assessment purposes?


Can the Commission establish utility groups for assessment purposes without holding hearings or using the rulemaking process?


In our June 27, 2006 Order, we ruled that our determination on the questions was final and certified the issues for interlocutory appeal.  The court quashed UPS’s appeal for lack of appellate jurisdiction.  United Parcel Service, Inc. v. Pa. PUC, 933 A.2d 672 (Pa. Cmwlth. 2007).





	� 	Section 510(b)(1) requires the Commission to determine, for the preceding calendar year, its expenses directly attributable to the regulation of each group of utilities furnishing the same kind of service.  


	� 	For fiscal years 1981-1982 to 1995-1996, two assessment groups existed: rail and motor carrier.  In fiscal year 1996-1997, the motor carrier group was divided into two groups, motor carrier property and motor carrier passenger due to the Interstate Commerce Termination Act of 1995’s preemption of economic regulation of property carriers.  Fiscal Office Brief at 6-7.  


	� 	BTS was responsible for 78% of the Commission’s direct transportation expenses.  Fiscal Office Brief at 11.  


� 	We said, at page 2 (emphasis added):





By way of background, at the public meeting held August 8, 2007, the Commission determined the total amount to be assessed on all public utilities ($49.5 million) for Fiscal Year 2007/08, and approved assessment factors for all public utilities except for transportation utilities, pending further review of how utilities in the transportation industry should be grouped. 
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