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OPINION AND ORDER

(Non-Proprietary Version)
BY THE COMMISSION:



Before the Commission for consideration is the Petition for Reconsideration (Petition) filed on July 26, 2007, by Buffalo Valley Telephone Company (Buffalo Valley), Conestoga Telephone and Telegraph Company (Conestoga) and Denver and Ephrata Telephone and Telegraph Company (D&E Telephone) (collectively, the D&E Companies).  Through this Petition, the D&E Companies seek reconsideration of our Opinion and Order entered July 11, 2007, in the above-captioned dockets (July 11, 2007 Order).  See 66 Pa. C.S. § 703(g).  By Order entered August 9, 2007, we granted reconsideration, pending review of and consideration on the merits.

Answers to the Petition were received from the Office of Consumer Advocate (OCA) on August 6, 2007, and from the Verizon Companies
 on August 8, 2007.

On August 17, 2007, the Commission received a pleading styled “Reply to Verizon’s Answer to Petition for Reconsideration” filed by the D&E Companies (D&E Reply).
 

On August 23, 2007, the Commission received a letter from the OCA in support of the D&E Reply.
Background

An extensive history of the proceedings has been set forth in our prior orders entered in these proceedings.  We summarize and excerpt the pertinent background of these proceedings from our prior orders and from the pleadings addressed to reconsideration of the July 11, 2007 Order.

On April 28, 2006, the D&E Companies filed their 2006 Annual PSI/SPI Chapter 30 filings,
 which, inter alia, contained the annual, allowable change in revenue entitlement of the D&E Companies as part of their approved, alternative regulation plans.  In their filings, the D&E Companies proposed increases to non-basic local service rates and intrastate access charges.
  However, as an exercise of managerial discretion by the D&E Companies to achieve their annual Chapter 30 revenue entitlement, the majority of the revenue increases were allocated to the non-competitive, switched access service rates.  (Petition at 3).  This determination included consideration of the D&E Companies’ prior local rate changes that had been made since the Commission’s Global Order
 in 1999 as well as an assessment of the current competitive markets within their respective service territories.  Id.

The Global Order reduced the access charges of all local incumbent exchange carriers (ILECs) operating in Pennsylvania.  Concomitant with that reduction, the Global Order established a Pennsylvania Universal Service Fund (PaUSF).  The PaUSF was established to enable the small/rural incumbent local exchange carriers in Pennsylvania (rural ILECs) and The United Telephone Company of Pennsylvania (now The United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania (Embarq)), to reduce access charges and intraLATA toll rates, while attempting to maintain stability in residential service rates to mitigate the effects of corresponding, offsetting increases to residential local service rates.  Stability in residential service rates was accomplished by the imposition of a “cap” (or benchmark) on such rates.  In this regard, residential basic service rates were not to exceed a benchmark/rate cap of $16.00/month.  The PaUSF was a “transitional” means to achieve, in pertinent part, access charge reform:

The USF is a means to reduce access and toll rates for the ultimate benefit of the end-user and to encourage greater toll competition, while enabling carriers to continue to preserve the affordability of local service rates.  Although it is referred to as a fund, it is actually a pass-through mechanism to facilitate the transition from a monopoly environment to a competitive environment – an exchange of revenue between telephone companies which attempts to equalize the revenue deficits occasioned by mandated decreases in their toll and access charges.

(Global Order, slip op at 142).



The Global Order also contemplated an investigation, to be initiated in January 2001, to further refine solutions to the question of, inter alia, how the carrier charge (CC) pool
 could be reduced and to consider the appropriateness of a toll line charge to recover any resulting reductions.

The access charge investigation scheduled for January 2001, was delayed because of Verizon’s Section 271 (47 U.S.C. § 271) hearings of January and February 2001.
  At that time, the Rural Telephone Company Coalition (RTCC) and Embarq were given the opportunity to put together a settlement proposal in an effort to save time and costs involved with litigating access charge issues and to narrow the issues.  It was expected that the settlement proposal would take into consideration the recent Federal Communications Commission (FCC) Orders that had further reduced interstate access charges for rural and non-rural companies.

In January 2002, this Commission opened a proceeding to accommodate the access charge investigation required by the Global Order.  See Docket No. M-00021596.  This proceeding was conducted in the form of a collaborative proceeding.  As noted in our July 11, 2007 Order, the proceeding required by the Global Order resulted in a Commission-accepted stipulation/settlement, of rural carriers that, inter alia, increased the weighted average cap of those ILECs with a $16.00 per month rate as of December 31, 2003, to $18.00 per month for a minimum three year period, from January 1, 2004 through December 31, 2006.  See Order entered July 15, 2003, at Docket No. M‑00021596.

As further noted in the July 11, 2007 Order, since the issuance of the Global Order, the Commission, in implementing the pro-competitive goals of both, Chapter 30, as amended, and the federal Telecommunications Act of 1996, 47 U.S.C. §§ 151, et seq. (TA-96), has engaged in a generic, industry-wide, approach to achieve “access charge reform,” for the purpose of removing implicit subsidies in access charge rates and to bring said rates closer to costs.
The percentages of the total revenue increases under each of the D&E Companies’ 2006 PSI/SPI filings allocated as increases in switched access service rates were as follows: Conestoga – 99%, D&E Telephone – 96% and Buffalo Valley – 77%.  See July 11, 2007 Order, slip op. at 4.

By our Orders entered on June 23, 2006 (June 23, 2006 Orders), we determined that the 2006 filings were in partial compliance with the D&E Companies’ Amended Chapter 30 Plans.  We directed the D&E Companies to correct their calculations to change the manner in which they calculated their base revenues.  See Petition at 3, n. 3.  We further gave the companies the option to “bank” (i.e., defer collection to a future period) the allowable increases in revenue entitlements, or allocate such increases to basic local exchange services, rather than allocating such revenue increases to access charge rates as proposed by the D&E Companies.  We also gave the D&E Companies a third option.  That option was to put the access services rate increases into effect, subject to any final Commission or FCC determinations on access charge reform, including a pending intrastate access charge reform proceeding at Docket No. I‑00040105.

In response to the June 23, 2006 Orders, the D&E Companies chose the third option and elected to increase access rates, subject to a final Commission determination regarding access charge reform in pending proceedings.  On June 28, 2006, the D&E Companies filed their compliance tariffs, which implemented the third option.  The compliance tariffs were permitted to become effective on July 1, 2006.

Subsequent to the effective date of the 2006 Annual PSI/SPI filing rates, the Commission entered an Order on November 15, 2006 (November 15, 2006 Order) that granted a Joint Motion, filed on or about August 30, 2006, by the RTCC (which includes the D&E Companies), the OCA, the Commission’s Office of Trial Staff (OTS), and Embarq.  In that Joint Motion, the parties requested a stay of the Commission’s generic access charge investigation proceeding at Docket No. I-00040105, for another year, or until the FCC issued a ruling on its Unified Intercarrier Compensation proceeding.  As a consequence of the granting of the Joint Motion, a comprehensive review of the D&E Companies’ proposed access charge rate increases in the 2006 Annual PSI/SPI was also deferred.

Simultaneously with granting the relief requested in the Joint Motion, we directed the Office of Administrative Law Judge (OALJ) to hold expedited hearings for the limited purpose of reconsidering the June 23, 2006 Orders regarding the D&E Companies’ allocation of revenue increases to access charges.  Our November 15, 2006 Order also directed that the revenues collected from increases in access charges by the D&E Companies would be subject to refund, depending upon the outcome of the expedited hearings.  See November 15, 2006 Order, Ordering Paragraph No. 6 at 18.

The proceeding established by the November 15, 2006 Order was assigned to presiding Administrative Law Judge (ALJ) Susan D. Colwell.  In her Recommended Decision issued February 22, 2007, ALJ Colwell recommended that no rescission or amendment of the June 23, 2006 Orders was warranted by the evidence.  See Recommended Decision at 34.  On consideration of the Exceptions and Reply Exceptions to the Recommended Decision in our July 11, 2007 Order, we reversed ALJ Colwell’s Recommended Decision, in pertinent part, and concluded, inter alia, that the D&E Companies’ proposed allocation of revenue increases to access charge rates was contrary to access charge reform and should, therefore, be rejected.  Accordingly, we directed the D&E Companies to file compliance tariffs consistent with Ordering Paragraph No. 4 of our July 11, 2007 Order:

4.
That the D&E Companies shall file tariffs or tariff supplements designed to recover their allowable 2006 Annual PSI/SPI revenue in any manner consistent with their Chapter 30 plans.  The proposed increases to access charge rates are expressly rejected.  Said tariffs or tariff supplements shall be made within thirty (30) days of the entry date of this Opinion and Order and shall provide refunds for access rates from November 15, 2006 forward.  
(Slip op. at 38).

The instant D&E Petition, Answers, and D&E Reply were filed thereafter, and are the subject of this Opinion and Order.

Discussion

A.
Standards for Reconsideration
Section 703(g) of the Public Utility Code, 66 Pa. C.S. § 703(g), relating to rescission and amendment of orders, establishes a party’s right to seek relief following the issuance of a final Commission decision.  Such requests for relief must be consistent with Section 5.572(b) of our Regulations, 52 Pa. Code § 5.572(b), relating to petitions for relief following the issuance of a final decision.  Also, the standards for our consideration of a petition for relief following the issuance of a final decision are well settled.  See Duick v. PG&W, 56 Pa. PUC 553 (1982) (Duick).



Under the standards of Duick, a petition for reconsideration may properly raise any matter designed to convince this Commission that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by the Commission.  Duick at 559. 

The D&E Companies seek relief in the nature of reconsideration and/or clarification as follows:

to (a) permit Buffalo Valley and Conestoga to bank the revenue opportunity resulting from the disallowance of their July 11, 2006 intrastate access rate increases, (b) permit D&E Telephone to increase monthly local rates based on their 2006 revenue opportunity resulting from the disallowance of their July 1, 2006 intrastate access rate increases retroactive to November 15, 2006, (c) permit D&E Telephone to increase monthly local rates based on its 2007 revenue opportunity by adding previously banked amounts to the amount approved for local increases retroactive to July 1, 2007, (d) permit D&E Telephone to collect through the PaUSF revenues resulting from its increase in basic exchange rates above the rate cap of $18.00 for residential customers and $23.58 for B-1 customers established via prior Commission order for the 2006 revised filing retroactive to November 15, 2006, and the 2007 revised filing retroactive to July 1, 2007, (e) approve the tariff supplements in Appendix A hereto as consistent with the July 11, 2007 Order as clarified and amended, and (f) declare the July 11, 2007 Order to be a final order terminating and resolving the Companies’ 2006 Annual PSI/SPI dockets.

(Petition at 13-14).

As a threshold consideration, the Verizon Companies assert that D&E Companies misstate the Duick standards.  The Verizon Companies assert that no reconsideration, clarification, or amendment of the July 11, 2007 Order is needed for the D&E Companies to recover the 2006 revenues previously allocated to access rates, from other, noncompetitive services.  (VZ Answer at 3-7).

With regard to the D&E Companies’ proposal that they be permitted to recover revenues, originally allocated to access charges, through an increase in the PaUSF, the Verizon Companies view this as a new proposal, which should be addressed in a separate proceeding.  (VZ Answer at 3).

On consideration of the positions of the parties, we conclude that the D&E Companies’ Petition meets the standards of Duick.  We conclude that the standards of Duick are met insofar that the D&E Companies’ Petition presents certain issues of first impression regarding the relationship of the revenue entitlements produced by the PSI/SPI and the PaUSF, and the need for a rural LEC to reallocate revenues based on a prior allocation of such revenues to access services.  We shall, therefore, consider the Petition and apply the standards of Duick in our consideration of the individual issues raised in the D&E Petition.

B.
The D&E Companies’ Reply to Verizon’s Answer

As a preliminary consideration, we first address the pleading filed by D&E Companies and styled, “. . . Reply to Verizon’s Answer to Petition for Reconsideration”  (D&E Reply).

As noted, the Commission’s Rules of Practice and Procedure do not provide for a reply to an answer.  Rather, the rules contemplate a petition and an answer to said petition.  See 52 Pa. Code § 5.572(b); also 52 Pa. Code § 5.6(e)(1) provides, in pertinent part, that “[t]he answer must be in writing and: (1) Advise the parties and the Commission of the parties’ position on the issues raised in the petition.” 

In support of the filing of a D&E Reply to the Verizon Companies’ Answer, the D&E Companies stress that they are compelled to respond to alleged, new and novel arguments put forth by the Verizon Companies contesting their right to recover PSI/SPI revenues under the operation of the PaUSF, discussed, infra.  (D&E Reply at 3).  In the D&E Reply, the D&E Companies make an argument, not stressed in their Petition, that they are entitled to recover the difference in revenues from the current $18.00 per month PaUSF residential benchmark rate or cap, consistent with the pertinent language contained in their Amended Chapter 30 Plans.  See D&E Reply at 6, citing D&E Stmt. No. 1-R, p. 6.

In the alternative, the D&E Companies request that the Commission consider this pleading pursuant to Section 1.2 of our rules, 52 Pa. Code § 1.2.  (D&E Reply at 4). 

As noted, the OCA supports the D&E Companies’ position and urges the Commission to consider the D&E Reply in this matter.
On consideration of the D&E Reply, we shall exercise our discretion and consider this pleading in our discussion herein.  Our conclusion to consider this pleading is influenced by the need to provide clarification on the issue raised by the D&E Companies concerning the relationship of the PaUSF to their Amended Chapter 30 Plans.  

The D&E Companies argue that they should be permitted to recover the difference in revenues from the PaUSF benchmark/rate cap because it is expressly provided for in their Amended Chapter 30 Plans.  We find that the relationship between the PaUSF and the D&E Companies’ position on the use of this fund to recover 2006 PSI/SPI revenues is an issue of first impression for this Commission.  Clarification is, therefore, needed to remove any ambiguity raised by the language contained in D&E Companies’ Amended Chapter 30 Plans and the purpose and intent of the PaUSF.  As such, we are of the opinion that a thorough consideration of these issues counsels in favor of our consideration of the D&E Reply.

C.
Petition for Reconsideration



We shall consider the issues raised by the D&E Companies in their Petition in the following order: (1) Retroactivity and Banking; (2) Request for Recovery of the 2006 and 2007 PSI/SPI Revenue Entitlements from the PaUSF for D&E Telephone; (3) Request to Close the D&E Companies’ 2006 Annual PSI/SPI Filing Investigation; and (4) Request for New Rates to Become Effective on One Day’s Notice.  (Petition at 6-14).



1.
Retroactivity and Banking

The D&E Companies are requesting reconsideration, in the nature of clarification, with regard to a matter arising from the July 11, 2007 Order’s requirement, which directed the D&E Companies to refund their access charge customers for all revenues previously allocated to switched access charge increases, retroactive to November 15, 2006.  (Petition at 6‑9).

The D&E Companies believe that clarification is needed because they have been directed to implement access rate refunds to long distance carriers, retroactive to November 15, 2006.  However, there is no specific direction that any new local exchange rate increases that will replace the previous access charge increases should likewise have retroactive application to November 15, 2006.  (Petition at 6).

The D&E Companies request clarification to assure that if the access rate decreases are to be applied retroactively, any offsetting increases to local exchange rates should be also recognized retroactive to November 15, 2006.  Otherwise, the D&E Companies argue that they would be denied recovery of their 2006 PSI/SPI revenue opportunity from November 15, 2006, until the effective date of the new rates required by the July 11, 2007 Order.  (Petition at 7).



The D&E Companies also raise an issue with respect to the retroactive revenue recovery from the local exchange ratepayers due from the filing of their 2007 PSI/SPI.  This issue arises from the fact that the 2007 rate structure proposed by the D&E Companies and approved by the Commission was specifically designed based on the 2006 filing being approved as filed.  (Petition at 8).  The D&E Companies anticipated that the 2006 PSI/SPI filing issues would have been resolved prior to the effective dates of their proposed 2007 PSI/SPI rates because the issues litigated for the 2006 PSI/SPI become and affect the basis for the 2007 rates.  The D&E Companies note that the 2007 PSI/SPI rates resulted in increases of basic local service rates of $0.55 for Buffalo Valley, $0.35 for Conestoga, and $0.45 for D&E Telephone, not including increases in calling feature rates.  (Id.).

The 2007 PSI/SPI rates, however, became effective during the intervening period in which the proceedings on reconsideration of the 2006 PSI/SPI matters were conducted.  (Petition at 8).
  Based on the foregoing, rates filed to implement the 2007 PSI/SPI were set specifically to maintain an average R-1 rate below the existing $18.00 Residential 1-Party benchmark/rate cap.
  Based on the foregoing, the decision on the 2006 rates would require the D&E Companies to, inter alia, reconsider their 2007 filed banked amounts.  (Petition at 8).



In light of the constraints of competitive forces in the marketplace, and since rate increases have already been borne by customers of Buffalo Valley and Conestoga, these companies state that they will not increase local rates further.  (Petition at 9).  Instead, Buffalo Valley and Conestoga are requesting that they be permitted to bank their 2006 PSI/SPI monthly revenues that were previously included in these companies’ access charges amounts and are to be recovered retroactive to November 15, 2006.  They further request that they be permitted to add such banked amounts to the 2007 PSI/SPI banked amounts.  (Petition at 8-9).



D&E Telephone, on the other hand, is not proposing to bank any of these revenues; rather it is proposing to recover an equivalent amount of revenue previously included in its access charge rates from rate increases to its residential and business dial tone rates.



The following table is a summary of the amount of annual revenues originally included in the D&E Companies’ access charges from the 2006 PSI/SPI (Original View) and the revised annual revenues proposed to be banked (Conestoga and Buffalo Valley) or included in local basic rates (D&E Telephone) based on our July 11, 2007 Order (Revised View):

*** BEGIN PROPRIETARY ***

	
	Original View

(Annual)
	Revised View

(Annual)

	Buffalo Valley
	Access Charge 
	$  
	Banked
	$ 

	Conestoga
	Access Charge
	$ 
	Banked
	$ 

	D&E Telephone
	Access Charge
	$ 
	Residential Dial Tone Business Dial Tone  

Bus PBX Dial Tone

Payphone Dial Tone

Banked

Total
	$ 

$ 

$ 

$ 

$ 

________

$ 


*** END PROPRIETARY ***

Derived from Appendix A of Petition.


In its Answer, the OCA expressed its support for the D&E Companies’ request for clarification that local rate increases should become effective retroactive to November 15, 2006, so that the D&E Companies will be compensated for the lost revenues that were previously allocated to access rates.  (OCA Answer at 4).



The Verizon Companies take the position that the D&E Companies have “manufactured” an omission in the July 11, 2007 Order when there is none.  The Verizon Companies assert that the Order clearly allows the D&E Companies to recover the applicable revenues from any other sources permitted by their Chapter 30 plans.  According to the Verizon Companies, it can be reasonably read from the July 11, 2007 Order that the Commission has permitted such recovery and has given the D&E Companies broad latitude to determine how they would recover that revenue.  The Verizon Companies do not oppose allowing the D&E Companies to recover the refunded revenue from other noncompetitive rates.  As such, the Verizon Companies state that there is no need for reconsideration, amendment or clarification on this issue.  (VZ Answer at 4-5).
  

The Verizon Companies also take the position that no clarification or amendment to the July 11, 2007 Order is needed for Conestoga and Buffalo Valley to bank the revenue originally allocated to access rates.  (VZ Answer at 5).
Disposition



We are of the opinion that our July 11, 2007 Order does not prohibit retroactivity of the rate increases in question.  Rather, as stated below, Ordering Paragraph No. 4 of our July 11, 2007 Order provides sufficient latitude to the D&E Companies to recover, through rate increases on other noncompetitive services, the revenues which the companies originally proposed to be recovered from increases to access services “in any manner consistent with their Chapter 30 Plans.”

4.

That the D&E Companies shall file tariffs or tariff supplements designed to recover their allowable 2006 Annual PSI/SPI revenue in any manner consistent with their Chapter 30 plans.  The proposed increases to access charge rates are expressly rejected.  Said tariffs or tariff supplements shall be made within thirty (30) days of the entry date of this Opinion and Order and shall provide refunds for access rates from November 15, 2006 forward.  


However, to the extent there may be a need for clarification, we shall grant the D&E Companies request and affirm that any offsetting increases to local exchange rates resulting from access charge revenue refunds, as directed in our July 11, 2007 Order, may be effective retroactive to November 15, 2006.



With regard to the D&E Companies’ request that the 2006 PSI/SPI monthly amounts originally allocated to access rates that are to be recovered retroactive to November 15, 2006, be banked by Buffalo Valley and Conestoga, and added to the 2007 PSI/SPI banked amounts, we agree with Verizon that no clarification or amendment to the July 11, 2007 Order is actually needed for this request.  However, to the extent that it is the desire of Conestoga and Buffalo Valley to bank such revenues and add them to the 2007 PSI/SPI banked amounts, we would have no objection on the condition that the calculations pertaining to the banked amounts in the compliance filings are accurate and that Buffalo Valley and Conestoga comply with the banking provisions set forth in their approved Chapter 30 Plans, as well as our June 23, 2006 Order relating to the methodology used to arrive at prior year revenues from which the allowable PSI/SPI increase is calculated.


Before concluding this section, we note that the Verizon Companies accurately observe that the proposed revenue allocations in Appendix A to the Petition will allow the D&E Companies to keep the additional revenue which they collected from carrier access customers from the effective date of the access charge increases on July 1, 2006, until November 14, 2006.  This amount, according to the Verizon Companies’ calculations, is approximately $1 million.  (VZ Answer at 2, 6).
  With this in mind, we shall also require that when the D&E Companies recalculate the rates for their compliance filings, retroactive to November 15, 2006, that they should be consistent in their methodology to place all of their ratepayers in the same position as they would have been in light of the conclusions of our July 11, 2007 Order.


2.
Request for Recovery of 2006 and 2007 PSI/SPI Revenue




Entitlement from PaUSF for D&E Telephone

In conjunction with its request for clarification concerning the retroactive recovery of increases in local service rates, the D&E Companies also request clarification regarding D&E Telephone’s entitlement to recover certain amounts from the PaUSF, retroactive to November 15, 2006, and going forward.
  (Petition at 9‑11).  In support of its position, the D&E Companies submit the following on page 9 of their Petition:

D&E Telephone’s average R-1 rate at the time of the 2006 PSI/SPI filing was $17.51 and average B-1 rate was $24.48.  With its 2007 PSI/SPI filing, its average R-1 rate is $17.96 and average B-1 rate is $24.92.  Recalculating said rates in accordance with the July 11, 2007 Order to recover its 2006 PSI/SPI allowable monthly revenue opportunity previously included in access rates will take the average R-1 rate to $19.03 and the average B-1 rate to $26.00.  To the extent rates will exceed the Pennsylvania Universal Service Fund (“PaUSF”) rate caps [of $18.00 for D&E Telephone’s R-1 customers and $25.38 for D&E Telephone’s B-1 customers], such increases will not impact the local exchange ratepayers but instead be recoverable from the PaUSF pursuant to the terms established in the Global Order.  [footnote omitted].  The D&E carriers through this Petition respectfully seeks [sic] clarification or amendment of the July 11, 2007 Order to provide it with the opportunity to recover the resulting PaUSF recovery likewise from November 15, 2006, forward.  Only through such clarification or amendment will D&E be made whole for the revenue loss arising from the reduction of its access rates retroactive to November 15, 2006.

(Petition at 9).

As noted, the PaUSF established a residential service benchmark/rate cap rate of $16.00 per month.  This benchmark/rate cap was subsequently amended by the Commission’s July 15, 2003 Order at Docket No. M-00021596, which approved a joint stipulation of industry and other stakeholders, to $18.00 per month.  Regarding business service rates, the D&E Companies assert:

A proportionate USF [universal service fund] Credit is also calculated and applied against the monthly single-party business rate to maintain parity between business and residence rates.  The calculated single-party business to single-party residence ratio is 141%.  Therefore, the single-party business rate cap is $18.00 multiplied by 141%, which results in a single-party business rate cap equal to $25.38.

(Petition at 10, n. 8).

In light of the above, to the extent that the recalculation of the D&E Companies’ rates, based on the July 11, 2006 Order, results in rates that exceed the benchmark/rate cap of $18.00 for residential customers and $25.38 for business customers, the D&E Companies are requesting clarification of whether they would be allowed to recover the difference from the PaUSF.  (Petition at 10).

The D&E Companies submit that D&E Telephone’s average monthly R-1 rate at the time of its 2006 PSI/SPI filing was $17.51, and its average monthly B-1 rate was $24.48.  D&E Telephone’s 2007 PSI/SPI filing increased the average R-1 and B-1 rates to $17.96 and $24.92, respectively.  Recalculation of these rates pursuant to D&E Telephone’s proposal in compliance with the July 11, 2006 Order, would increase the average R-1 and B-1 rates to $19.03 and $26.00, with some banking, respectively.  However, D&E Telephone is requesting in its Petition, to allow the past banking, which the Commission approved in its 2007 PSI/SPI filing, in local service rate increases.  This will result in average R-1 and B-1 rates of $19.98 and $26.94, respectively, as summarized below:

	
	Average Monthly Rates

	Grade of Service
	2006 PSI/SPI
	2007 PSI/SPI
	Effect of July 11, 2006 Order(With Banking)
	Effect of July 11, 2006 Order(No Banking)

	R-1 Rate
	$17.51
	$17.96
	$19.03
	$19.98

	B-1 Rate
	$24.48
	$24.92
	$26.00
	$26.94




Accordingly, the D&E Companies aver that, based on D&E Telephone’s 2006 PSI/SPI filing information, D&E Telephone should be entitled to collect monthly payments of $46,006 for Residential service and $10,750 for Business service, for a total monthly payment of $56,756 ($681,72 annually), from the PaUSF, for the period beginning November 15, 2006, through June 30, 2007.  In addition, the D&E Companies submit that, based on D&E Telephone’s 2007 PSI/SPI filing information, D&E Telephone should be entitled to collect additional monthly payments of $31,572 for Residential and $8,081 for Business for a total monthly payment of $39,653 ($475,836 annually) from the PaUSF for the period beginning July 1, 2007 until June 30, 2008.  Cumulatively, D&E Telephone is seeking a total monthly withdrawal of $96,409 ($1,156,908 annually) from the PaUSF for the period from November 15, 2006, through June 30, 2008.  (Petition at 10, 11).



As noted, the OCA supports the D&E Companies’ request that D&E Telephone should be compensated from the PaUSF for residential local rates that go above the benchmark/rate cap rate of $18.00.
  The OCA also asserts, without providing any citations, that it is a well-established precedent that rate increases above $18.00/month for ILECs such as D&E Telephone should be recovered from the PaUSF and not from residential customers.
  (OCA Answer at 18, 19).

The Verizon Companies argue that the Commission: (1) should reject the D&E Companies request on this issue; (2) require the D&E companies to make immediate refunds to its access customers; and (3) direct that a separate proceeding be instituted to address the D&E Companies’ request to expand the PaUSF.



In support of their Answer, the Verizon Companies submit that the real purpose of the D&E Companies’ Petition is to expand the PaUSF so that D&E Telephone will essentially continue to recover revenue from other telecommunications carriers via the PaUSF rather than from increases to its end-user customers’ basic local service rates.  
In other words, the Verizon Companies argue that D&E Telephone would still recover from other telecommunications carriers all of the revenue that the Commission refused to allow it to recover from telecommunications carriers through increases to switched access rates, thereby negating the results of the proceedings on reconsideration.  (VZ Answer at 2; 7‑8).  The Verizon Companies contend that the D&E Companies’ proposal would enable D&E Telephone to collect an additional $1,156,908 from the USF each year, which is actually more than the amount D&E Telephone originally allocated to access rates in its 2006 PSI/SPI filings.  (VZ Answer at 7-8).



The Verizon Companies are concerned that if the Commission were to accept the D&E Companies’ argument that they automatically are entitled to collect additional PaUSF subsidy if they voluntarily choose to increase their residential and business rates above the benchmark/rate cap levels, then other rural ILECs would be encouraged to implement their annual PSI/SPI filings so as to maximize their own claims from the PaUSF, resulting in an expansion of the fund and increased subsidies to the rural ILECs from other carriers.  They argue that this is a result that the Commission sought to avoid when it discouraged rural ILECs from increasing access rates while implementing their annual price change opportunities.  (VZ Answer at 8).

Based on the foregoing, the Verizon Companies submit that the Commission cannot simply accept the D&E Companies’ claimed entitlement to new PaUSF subsidies without further examination.  Rather, the Verizon Companies are of the opinion that this is a matter that should take place in a separate proceeding with notice to all affected parties.  (VZ Answer at 8). 



The Verizon Companies also provide four additional specific reasons as to why the D&E Companies’ PaUSF funding proposal should be rejected at this time.

First, the Verizon Companies assert that the Commission’s present PaUSF regulations do not provide for any increase in the size of the fund except for increases due directly to the recipient carriers’ access line growth.  (VZ Answer at 9, citing 52 Pa. Code §63.165).  The Verizon Companies point out that the present PaUSF will not have sufficient surplus to cover the D&E Companies’ claim, unless some other carrier is willing to shift its fund receipts to the D&E Companies.  Outside of this scenario, the Verizon Companies take the position that there is no mechanism under the current regulations to obtain additional funds from the contributing carriers.  (VZ Answer at 8, 9).  Therefore, if the Commission were to consider providing the D&E Companies with any new PaUSF subsidies, it would first have to create a mechanism to obtain the funds to do so.  The Verizon Companies assert that this should only happen after the affected carriers are provided sufficient notice and the opportunity to be heard.  Id. 



Second, the Verizon Companies contend that the D&E Companies’ position that the Commission use the PaUSF to fund carriers’ annual price change opportunities by allowing them to obtain PaUSF subsidies to offset what otherwise would be basic rate increases, is contrary to the limited purposes for which the PaUSF was established.  (VZ Answer at 9).  According to the Verizon Companies, the only purpose of the PaUSF is to support access and toll rate reductions – not to enable carries to make overall revenue increases.  (VZ Answer at 9, citing Global Order at 47).



Third, the Verizon Companies question whether the $18.00 per month benchmark/rate cap rate for R-1 still survives today.  (VZ Answer at 9).  We reprint the pertinent portion of the Verizon Companies’ concern below:

The duration of that “weighted average $18.00 cap” was “for a minimum three (3) year period January 1, 2004 through December 31, 2006.” . . . Similarly, the plan adopted under the Global Order which first established a $16 R-1 level as the benchmark for a USF claim was set to be revisited in January of 2003.  While the Commission’s USF regulations survive, it is not clear that these other plans survive.  The regulations themselves contain no reference to an $18 or $16 level as a benchmark to claim new USF subsidies, and in fact do not provide for expansion of the USF or for a claim for new subsidies at all.  Moreover, even if the $18 benchmark survives as a technical matter, it was adopted over four years ago, based on agreement rather than litigation, and in light of current market realities may not be the correct level to determine when a carrier should be permitted to make a claim to the USF.

(VZ Answer at 10).



The Verizon Companies conclude their third point by urging the Commission to consider other options (addressed below) before entertaining any request to increase the USF.  (VZ Answer at 10).



Finally, the Verizon Companies are of the opinion that there is no basis in today’s competitive environment for the D&E Companies to claim that they are entitled to PaUSF subsidies from other carries with regard to D&E Telephone’s alleged B‑1 benchmark/rate cap.  (VZ Answer at 11).  Based on representations made in the instant Petition, the Verizon Companies observe that D&E Telephone will raise its B-1 rates to $26.94, thereby obtaining a “subsidy” of over $3.00 per business line per month from other carriers through the PaUSF.  Id.  The Verizon Companies point out that the D&E Companies’ reliance on the Global Order to assert that there is a benchmark/rate cap rate for business rates at 141% of residential service rates is not explicit.  They state that there is no express mention of a $23.58 B-1 cap or a 141% business-to-residential rate ratio in the Global Order, except for a passing reference to a proportionate credit for business rates as part of the specific rebalancing that occurred as a result of the Global Order.  Id.
  The Verizon Companies posit that the D&E Companies appear to have admitted that, prior to the 2006 filing, D&E Telephone’s B-1 rates exceeded the benchmark/rate cap of $23.58.  To the Verizon Companies knowledge, D&E Telephone did not attempt to make a PaUSF claim or request permission from the Commission to exceed the benchmark/rate cap at that time.  (VZ Answer at 11).



Based on the foregoing, the Verizon Companies oppose the relief sought by the D&E Companies.  The Verizon Companies offer the following suggestions that the 
Commission could take until the Commission reaches a final determination in a separate proceeding on this matter.  The Verizon Companies suggest that D&E Telephone could petition the Commission to waive whatever benchmark/rate cap that might still exist and request the Commission to approve tariffs that would permit D&E Telephone to charge its customers more than benchmark/rate caps of $18.00 for R-1 rates and $23.58 for B-1 rates, without the PaUSF subsidy.  Alternatively, if D&E Telephone does not wish to charge rates higher than these levels without knowing whether it will be entitled to any USF subsidies, then the Commission should permit D&E Telephone to bank the additional revenue until its USF argument is resolved in the proper proceeding.  (VZ Answer at 12).

The D&E Companies state in their Reply to Verizon’s Answer that they are seeking amendment and clarification of the July 11, 2007 Order to recognize its “right” to PaUSF recovery, retroactive to November 15, 2006, based on its Amended Chapter 30 Plan.
  The pertinent provision of D&E Telephone’s Amended Chapter 30 Plan on which the D&E Companies rely is printed below:

During the pendency of the Pennsylvania USF, the Company retains the right to change and rebalance its intrastate rates in accordance with the PSP [Price Stability Plan], and if such rates are found to be just and reasonable, they shall be permitted to become effective.  Further, should the new rates exceed the $16.00 monthly residential rate ceiling established in the Global Order for the duration of the Pennsylvania USF, the Company is permitted to recover the revenue difference arising from the application of the Global Order rate ceilings from the Pennsylvania USF.  By Order entered July 15, 2003, at Docket No. M-00021596, et al., the Commission approved modifications to the Global Order including a continuation of the USF and an increase of the $16.00 residential cap to $18.00.

(D&E Reply at 6, citing Amended Chapter 30 Plan, “Consumer Protections” at 18-19; also at 11).

At pages 6-15 of the D&E Reply, the D&E Companies extensively address the history of the PaUSF, the July 15, 2003 Order, and their amended Chapter 30 Plans, to argue, inter alia, that the funding levels of the PaUSF may be increased when an ILEC’s rates exceed the applicable rate cap and are found to be just and reasonable by the Commission.  (D&E Reply at 12).  The D&E Companies acknowledge that the PaUSF is a transitional mechanism that was established for funding access and toll rate reductions on the part of the rural ILECs and that the size of the fund is recalculated annually to reflect actual access line growth.  (D&E Reply at 8).  They assert that the PaUSF recognizes that on an annual basis the size of the fund is expected to expand/contract for various reasons.  Thus, the D&E Companies are of the opinion that the PaUSF does provide for the expansion of the fund for various reasons, including the instance when a fund recipient’s local rates exceed the rate cap imposed by the Commission.  Id.
With regard to the Verizon Companies’ position that there is no mechanism in the PaUSF to obtain additional funding from contributing carriers on a retroactive basis and that a separate proceeding must first be instituted to allow recovery beyond the $18.00 cap, the D&E Companies respond that this position is in sharp contrast to the “Small Company Universal Service Fund Settlement Plan,” which they claim recognizes that the PaUSF could be expanded for various reasons.  They further contend that it is not necessary to provide further notice or hearings for the purpose of directing the PaUSF Administrator to expand the PaUSF because the Global Order permits them to recover their annual PSI/SPI revenue entitlement under the provisions of its Amended Chapter 30 Plan and recognizes that the Commission “will require that the USF be increased to the required level” when the R-1 rate cap is exceeded.  (Reply at 13).

Disposition



On consideration of the positions of the parties, we shall, consistent with the discussion in this Opinion and Order, reject the D&E Companies’ request to receive authorization for the automatic, retroactive recovery of subsidies from the PaUSF for the difference between the existing benchmark/rate cap of $18.00/month for residential users.  We conclude that considerations of due process and the clear purposes for which the PaUSF was established counsel against the relief sought by the D&E Companies.  Further, the D&E Companies’ reliance on their Amended Chapter 30 Plan as support for this relief is ambiguous and somewhat out of context.  However, to the extent a waiver is necessary for D&E Telephone to charge its customers beyond the current $18.00 rate cap, we shall grant D&E Telephone such a waiver and permit it, at its option, to increase its local R-1 rates beyond the existing $18.00 benchmark/rate cap on the condition that the difference between the benchmark/rate cap and the new R-1 rates are to be recovered from D&E Telephone’s customers and not from the PaUSF.
As noted, the PaUSF was established by our Global Order as a transitional mechanism to reduce access and toll rates for the ultimate benefit of the end-user and to encourage greater toll competition, while enabling carriers to preserve the affordability of local service rates.  We stated the following in our Global Order:
Although it [the PaUSF] is referred to as a fund, it is actually a passthrough mechanism to facilitate the transition from a monopoly environment to a competitive environment – an exchange of revenue between telephone companies which attempts to equalize the revenue deficits occasioned by mandated decreases in their toll and access charges.

(Global Order, slip op. at 142).



In the instant case, D&E Telephone is not proposing any reductions to access charges or toll rates.  Instead, it is: (1) increasing local rates based solely on its annual PSI/SPI filing pursuant to its Chapter 30 Plan, without any corresponding toll or access charge reductions, and (2) requesting that it be permitted to recover the amount above the benchmark/rate caps for residence and business customers from the PaUSF.  In our opinion, for the reasons that follow, the request to recover the amount above the benchmark/rate caps for residence and business customers from the PaUSF is contrary to the intent of the PA USF.



First, it is important to note that the PaUSF was created after the Commission and industry stakeholders sought to collaboratively resolve issues related to a state-specific universal service fund in Pennsylvania, including the size and structure of the fund and its interplay with access and toll rate reduction, rate caps, rate balancing, and other complex issues.  At that time, the parties from rural and non-rural ILECs presented their versions of a proposed plan/settlement.  We specifically note the testimony of RTCC’s witness, Mr. Joseph Laffey, regarding the need for such a fund, which we addressed in our 1999 Global Order:

If access and toll rates are to be further reduced due to competitive forces being allowed to enter the marketplace, the Coalition members must have the opportunity to rebalance their local exchange rates to maintain revenue neutrality… Increases to local service rates resulting from rate rebalancing create the need for a Universal Service Fund…

(Global Order at 197, citing Laffey, testifying on behalf of the RTCC).



At that time, we also directed that the PaUSF be sized in accordance with the Small Company Plan attached to the “1649 Petition” as Appendix A, as altered by Sprint/United’s inclusion in the plan.  The Parties in the Global Order proceedings initially proposed a fund equal to $20.5 million to meet the deficit from rebalancing after the toll and access reductions.  With the inclusion of Sprint LTD in the plan, we increased the funding level by $9 million, taking into account Sprint/United’s participation.



In order to implement the Small Company Plan in the Global Order, we directed the affected companies to file with the Commission their pertinent rate rebalancing or restructuring tariffs for Commission approval.  The rate restructuring tariffs that the affected companies were required to file included changes to their intrastate access charges to match their federal tariffs, as well as the establishment of their respective carrier charges.



At that time we also stated:

The associated revenue neutral rate rebalancing filing may include: (1) the reduction in the average toll rate to $0.09 per minute, (2) the allowed increase to one-party residential local exchange base rates with touch-tone and usage to $10.83 per month, and (3) the associated USF funding allowed to each ILEC.  After the access, toll, and local rate rebalancing or restructuring filings have been made in accordance with the discussion above, we will permit the ILECs to increase their local rates, if we find those rates to be just and reasonable.

(Global Order at 152)



The Global Order also established a $16.00 R-1 benchmark/rate cap for all rural ILECs for purposes of the PaUSF.  In addition, as stated below, the Global Order provided that any rural company whose rate rebalancing resulted in the average monthly R-1 rate above the benchmark/rate cap shall be permitted to recover the difference from the PaUSF:
As set forth below, if such ILEC’s one-party residential rate is above $16.00 per month, and is found to be just and reasonable by the Commission, the revenue associated with the difference between the rate ceiling and the approved rate will be recovered from the Pennsylvania USF.

(Global Order at 201)



At this point, it is important to note that this offsetting revenue recovery from the PaUSF was only applicable to the local rate increases prevailing at that time and only for those local rate increases that were filed in compliance with the Global Order that resulted from offsetting reductions in toll rates and access charges.  Nothing in the Global Order addresses the PaUSF recovery of local rate increases for R-1 rates beyond the benchmark/rate cap that are a result of a rural company’s annual PSI/SPI filing, such as D&E Telephone is requesting here.



Furthermore, despite the claim by the D&E Companies that D&E Telephone’s Amended Chapter 30 Plan permits D&E Telephone to recover rates that exceed the R-1 rate cap from the PaUSF, we conclude that the language cited by the D&E Companies is taken out of context.  Specifically, the D&E Telephone Amended Chapter 30 Plan states the following:

During the pendency of the Pennsylvania USF, the Company retains the right to change and rebalance its intrastate rates in accordance with the PSP [Price Stability Plan], and if such rates are found to be just and reasonable, they shall be permitted to become effective.  Further, should the new rates exceed the $16.00 [now $18.00] monthly residential rate ceiling established in the Global Order for the duration of the Pennsylvania USF, the Company is permitted to recover the revenue difference arising from the application of the Global Order rate ceilings from the Pennsylvania USF.  By Order entered July 15, 2003, at Docket No. M-00021596, et al., the Commission approved modifications to the Global Order including a continuation of the USF and an increase of the $16.00 residential cap to $18.00.

(D&E Telephone Amended Chapter 30 Plan at 18-19) (emphasis added).
It is important to note that the emphasized italicized text in the above paragraph only allows D&E Telephone to recover additional PaUSF subsidy for local rates that exceed the residential rate ceiling for rate rebalancing purposes, and then only if those rates are “found to be just and reasonable.”  Rate rebalancing in this context refers to revenue neutral filings that propose to decrease toll rates and access charges with corresponding offsetting increases to local service rates.  Furthermore, the language in D&E Telephone’s Amended Chapter 30 Plan specifically states that “the Company is permitted to recover the revenue difference arising from the application of the Global Order rate ceilings from the Pennsylvania USF.”  In this regard, we note that the Global Order pertained to revenue neutral rate rebalancing filings and never addressed PaUSF recovery of local rate increases beyond the benchmark/rate caps that result from a rural company’s PSI/SPI filing.


The Global Order provided that any future rate rebalancing filings that would increase a rural company’s R-1 rate shall continue to “be revenue neutral within the confines of the $16.00 [now $18.00] cap,” as stated below:

We further require that any prospective rate rebalancing on the part of the non-BA-PA ILECs be revenue neutral within the confines of the $16.00 [now $18.00] cap.  This naturally follows from the financial limitations imposed by the USF.  The USF, as presently construed, will operate to eventually reduce customer bills, but immediately hold harmless, those ILECs with rates that exceed the loop rate cap of $16.00 [now $18.00] per month.

(Global Order at 202)



In light of the above, we reject any arguments by the D&E Companies that D&E Telephone is entitled to collections from the PaUSF for any local rate increases that arise from a rural company’s annual PSI/SPI filing, especially when those local rate increases do not result in simultaneous, offsetting decreases to toll rates and access charges.  D&E Telephone’s one-party residential rates that are being proposed in the instant Petition are based on its 2006 Annual PSI/SPI calculations and are not rates that are subject to automatic and retroactive PaUSF recovery.  The statement on pages 10-11 of the D&E Companies’ Reply that it “retains the right to change and rebalance its intrastate rates in accordance with the PSP [Price Stability Plan],” must be distinguished and modified by the generic access reform proceedings in light of the fact that the proposed increases in local rates in this proceeding are a result of D&E Telephone’s annual Chapter 30 PSP filing, rather than a product of a rate rebalancing proposal consistent with access charge reform.  As such, we conclude that the D&E Companies request is not consistent with the established qualifying criteria to draw from the fund because the request by the D&E Companies is not based on a true rate rebalancing proceeding.



The D&E Companies’ request that would permit D&E Telephone to draw additional subsidy from the PaUSF when the average R-1 rate is above the current rate ceiling of $18.00 is out of place and cannot be approved before a comprehensive review of our access charge reform is completed.



It is also important to note that the inflation offset in the D&E Companies’ Chapter 30 Plan, as amended pursuant to Act 183,
 is now set at zero.  At the time of the Global Order, when we established the $16.00 benchmark/rate cap for R-1 customers, the inflation offset factors for D&E and other rural carriers were higher than the Act 183 offsets.  The higher offsets resulted in smaller annual rate increases, and in some instances no rate increases, from PSI/SPI filings.  However, the reductions to the inflation offset factors that were permitted pursuant to Act 183 now provide greater opportunities for automatic rate increases and higher revenue streams that were not available before the enactment of Act 183.  In light of the fact that the enactment of Act 183 made it easier for rural companies to increase their local rates, many companies are close to exceeding the existing average R-1 benchmark/rate cap of $18.00.



We also note that our PaUSF Regulations were promulgated as a result of the Global Order and at a time when the old Chapter 30 limited local rate increases based on an inflation offset factor.  As noted, with the passage of Act 183 in November 2004, D&E Telephone is now able to increase rates equivalent to the percentage of the inflation experienced in the prior year with a zero inflation offset factor adjustment.  D&E Telephone’s 2006 PSI/SPI calculation allowed for an overall 3.70% increase in noncompetitive revenues.  Future PSI/SPI filings are expected from D&E Telephone as well as the other ILECs and similar claims to draw additional funds from the PaUSF, if allowed, would lead to substantial increases in contributions to the PaUSF, without any equivalent benefit to the contributing carriers.  


We agree with the Verizon Companies’ argument that the present PaUSF regulations do not provide for any increase in the size of the fund, except for an increase due to access line growth of the recipient carriers.  (See, VZ Answer at 9, citing 52 Pa. Code § 63.165).  In this regard, it is important to note that the PaUSF was not intended to be a permanent arrangement whereby ILECs could draw for compensation for revenue shortfalls.


The PaUSF was initially set at $32 million annually and, as noted, was instituted to encourage greater toll competition while enabling carriers to preserve the affordability of local service rates in Pennsylvania.  Approximately 271 telecommunications service providers currently contribute to the Fund and payments are disbursed monthly to 32 qualified recipients.
  We note that the PaUSF assessment calculation is based on data submitted by carriers during the annual data collection process as well as projections of the PaUSF carryover balance and administrative and auditing fees.  Each year, pursuant to our Regulation at 52 Pa. Code § 63.164 (relating to Commission USF oversight), we issue an order approving a budget for the next calendar year.  The order is issued within ninety days of receipt of the fund Administrator’s Annual Report and establishes the assessment rate for contributing telecommunications providers and for any administrative guidelines for the upcoming year.  We take administrative notice that the fund size for the calendar year 2007 was fixed at $33,569,762, and has remained relatively stable from 2004 to 2007, as indicated in the table below:

	Year
	Universal Service Fund Size (Projected)

	2004
	$33,400,061

	2005
	$33,338,495

	2006
	$33,289,935

	2007
	$33,569,762


The D&E Companies’ request to be reimbursed retroactively beyond the benchmark/rate cap of $18.00/month due from 2006 PSI/SPI filings would require us to increase the funding for the PaUSF, which we have never done or intended to do.



We are not in favor of the D&E Companies’ request for additional funding because it is not consistent with our original intent in creating the PaUSF, which, according to our Regulations, is to maintain fair toll competition when access charges are priced above cost and needed to be reduced and restructured:

The purpose of the Fund is to maintain the affordability of local service rates for end-user customers while allowing rural telephone companies to reduce access charges and intraLATA toll rates, on a revenue-neutral basis, thereby encouraging greater competition.

(52 Pa. §63.161(3)).
As such, for the aforesaid reasons, we shall provide clarification to the D&E Companies’ by denying their request to draw additional funding from the PaUSF to further subsidize local rate increases beyond the R-1 $18.00 benchmark/rate cap that result from PSI/SPI filings.  We are especially concerned in light of the fact that the PaUSF reserve would not be sufficient to support the D&E Companies’ proposal for additional or retroactive PaUSF funding.  This clarification, however, is provided without prejudice, to the right of the D&E Companies to collect additional amounts from the PaUSF on a prospective basis, should the Commission decide to modify the PaUSF in the future.


We note that the R-1 $18.00 bench mark was set several years ago by agreement without a comprehensive study of affordability.  Specifically, in a Joint Proposal filed on December 16, 2002, at Docket No. M‑00021596, the RTCC, Sprint/United, the OCA OTS and OSBA requested a $2.00 increase to the $16.00 benchmark/rate cap.  By Order entered December 15, 2003, the Commission approved that benchmark in lieu of a formal investigation.  Accordingly, the $18.00 bench mark is not included in our PaUSF Regulations and will have been in effect for almost 4 years.  At that time the RTCC and other parties stated the following:

This proposal was offered as the next transitional step in access charge reform in Pennsylvania in an attempt to avoid a rate shock to Pennsylvania local telephone consumers.  The Joint proposal requests further access charge reduction in a revenue-neutral method that are recovered not through an increase in the size of the PaUSF, but rather through gradual increases to local residential and business rates.

(Docket No. M-00021596 et al, Order entered December 15, 2003; emphasis added).



It is important to note that the Joint Proposal also specifically sought not to increase the size of the PaUSF and requested an increase in the rate cap.  Now, the D&E Companies are requesting to change the agreement that had been established by a consensus of the industry and stake holders in a generic approach to access charge reform by asking for additional funding from the PaUSF.

We also disagree with the D&E Companies’ reply that the deferral of its request for additional PaUSF funding to a separate proceeding would be contrary to its Amended Chapter 30 Plan (D&E Reply at 13), or would constitute that an improper amendment be made thereto.  (D&E Reply at 12; ¶ 18).  As noted, the language contained in its Amended Chapter 30 Plan and proffered in support of its position is ambiguous and must be interpreted consistent with the terms of our PaUSF Regulations and related access reform orders.  However, in order to ensure that D&E Telephone would be permitted to recover its allowable PSI/SPI revenue increase, we shall, to the extent a waiver to charge beyond the current $18.00 rate cap is necessary, grant D&E Telephone such a waiver and permit it to increase its local R-1 rates beyond the $18.00 cap on the condition that the difference between the benchmark/rate cap and the new R-1 rates are to be recovered from D&E Telephone’s customers and not from the PaUSF.

Before concluding this section, it is important to note that in our pending access charge/PaUSF investigation at Docket No. I-00040105, the Office of Small Business Advocate (OSBA), in its Answer and New Matter to the Joint Motion of the Rural Telephone Company Coalition, Office of Consumer Advocate, Office of Trial Staff and The United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania for the Commission to Further Stay This Investigation Pending Resolution of the FCC Intercarrier Compensation Proceeding at CC Docket No. 01-92, raises a new matter as to whether the maximum weighted average R-1 rate of $18.00, and limited increases to the weighted average business rates, remain in effect.  The OSBA states:

14.  The Joint Access Proposal indicated that the $18 cap on weighted average residential rates would remain in effect “for a minimum three (3) year period January 1, 2004 through December 31, 2006.”  Joint Access Proposal. “Elements of Proposal” section, Paragraph 4.

15.  The Commission has taken no formal action to extend the cap on R-1 and business rates beyond December 31, 2006.  Therefore, there is a question as to whether this, or any other, element of the Joint Access Proposal remains in effect.

We will address this matter, as well as whether the $18.00 benchmark/rate cap and its application to recover rate increases resulting from PSI/SPI filings under the new Chapter 30 rules should be modified when we consider the pending motions for further stay of our generic access charge investigation in our Order at Docket No. I‑00040105.

3.
Request to Close the D&E Companies’ 2006 Annual PSI/SPI 



Filing 
Investigation
The D&E Companies are also requesting that the outstanding investigation of its 2006 PSI/SPI Chapter 30 Proceeding be closed.  More specifically, they request that Ordering Paragraph No. 5 of our July 11, 2007 Order be amended to close the current investigation because the Order keeps the matter open pending the resolution of the Commission’s generic access charge reform proceeding at Docket No. I-00040105, et al.  The D&E Companies cite to Ordering Paragraph No. 5 of our July 11, 2007 Order, which states:

5.  That this matter shall be marked closed upon entry of the final Order resulting from the limited and expedited rural access charge proceeding initiated by Commission Order entered November 15, 2006, at Docket No. I-00040105, et al.

(Ordering Paragraph No. 5 of July 11, 2007 Order).



In support of this request, the D&E Companies state that the issues in the current proceeding that address the lawfulness of their intrastate access charge increases pursuant to the June 23, 2006 Order are limited and have already been decided by the Commission.  Furthermore, the D&E Companies state that the resolution of the Commission’s access charge reform proceeding at Docket No. I‑00040105 will not impact the July 11, 2007 Order’s resolution of the lawfulness of the access rate increases that were implemented pursuant to the Companies’ 2006 Annual PSI/SPI filings.  As such, the D&E Companies submit that Ordering Paragraph No. 5 be amended to close the current bifurcated proceeding addressing only the Companies’ 2006 Annual PSI/SPI access rate increases.  (Petition at 12).

Disposition



With regard to the Buffalo Valley and Conestoga companies, we agree with the D&E Companies’ argument that the 2006 Annual PSI/SPI access rate increase proceeding should be marked closed.

We are of the opinion that the Buffalo Valley and Conestoga proceedings could be marked closed after they file their revised PSI/SPI calculations in light of the fact that these two companies opted to bank the revenues associated with their earlier proposal to increase access charges.  That course of action adequately resolves our concerns regarding switched access charge increases and does not appear to cause any additional concerns at this time.

We also do not object to closing D&E Telephone’s 2006 Annual PSI/SPI access rate increase proceeding as long as D&E Telephone files proposed tariffs, consistent with this Opinion and Order, which do not contain proposed increases to access charges and which also do not propose to seek recovery from the PaUSF for any proposed local rate increases that may exceed the existing local benchmark rate caps.

In light of the above, we shall grant the D&E Companies’ request to close their 2006 Annual PSI/SPI access rate increase proceedings, consistent with the above discussion.


4.
Request for New Rates to Become Effective on One Day’s Notice


Finally, the D&E Companies are requesting that the proposed tariff supplements included in Appendix A to the Petition, which they claim reflect all rate adjustments consistent with the July 11, 2007 Order, be permitted to be filed to become effective on one day’s notice upon approval of the instant Petition by the Commission.

Disposition
As noted in Footnote No. 25, the D&E Companies have already filed and placed into effect, their access charge tariffs reflecting the levels of rates that were in effect for each company prior to July 1, 2006.  As such, this matter, as it pertains to their request to allow those access charge tariffs to become effective on one day’s notice, is moot.  Therefore, we shall only address the tariff filing of D&E Telephone related to local service rates and the PaUSF credit (i.e., proposed Supplement No. 264 to Tariff-Telephone Pa. P.U.C. No. 15 contained in Appendix A of the Petition).

In light of the fact that we are not permitting D&E Telephone to draw additional funding from the PA USF at this time, we also disagree with D&E Telephone’s proposal to include the USF credit as a separate line item in its proposed local tariff.  See, Appendix A; Draft Tariff Pages for D&E Telephone –Supplement No. 264 to Telephone; Pa. P.U.C. No. 15; Section 2; Sheets 2 -7.  As such, we shall deny D&E Telephone’s request to permit its proposed tariff rates to become effective on one day’s notice.  Instead, the tariff shall be permitted to become effective on thirty days’ notice, consistent with the notice provisions in the Company’s Chapter 30 Plan.
Conclusion


Upon our review and consideration of the issues raised in the Petition, we conclude that it meets the standards under Duick.  As such, we shall grant the Petition, in part, and deny it, in part, consistent with the discussion in this Opinion and Order; THEREFORE,


IT IS ORDERED:



1.
That the Petition For Reconsideration filed jointly by Buffalo Valley Telephone Company, Conestoga Telephone and Telegraph Company and Denver and Ephrata Telephone and Telegraph Company is granted, in part, and denied, in part, consistent with this Opinion and Order.



2.
That Buffalo Valley Telephone Company and Conestoga Telephone and Telegraph Company are permitted to bank the revenue opportunity resulting from the disallowance of their July 1, 2006 intrastate access rate increases, retroactive to November 15, 2006, consistent with this Opinion and Order.



3.
That it is, hereby, clarified that increases to Denver and Ephrata Telephone and Telegraph Company’s local exchange rates, established pursuant to the Commission’s July 11, 2007 Order, could become effective retroactive to November 15, 2006.


4.
That if Denver and Ephrata Telephone and Telegraph Company opts to charge its customers beyond the current R-1 benchmark/rate cap of $18.00 and any equivalent B-1 benchmark/rate cap, we hereby, to the extent necessary, grant such a waiver and permit it to increase its local rates beyond the current benchmark/rate caps on the condition that the difference between the benchmark/rate caps and the new rates are to be recovered from its local exchange customers and not from the Pennsylvania Universal Service Fund.  It is further clarified that Denver and Ephrata Telephone and Telegraph Company shall be permitted to recover the revenues previously assigned to access charges as well as its 2007 banked revenues through increases from its noncompetitive service rates.


5.
That Denver and Ephrata Telephone and Telegraph Company’s Petition to collect revenues through the Pennsylvania Universal Service Fund for its 2006 PSI/SPI local exchange rate increases, which exceed the benchmark/rate cap of $18.00 per month for residential customers, retroactive to November 15, 2006, is denied, without prejudice, to the right of the D&E Companies to collect additional amounts from the PaUSF on a prospective basis, should the Commission decide to modify the PaUSF in the future.


6.
That the Denver and Ephrata Telephone and Telegraph Company’s proposed, illustrative tariff supplements are rejected, consistent with the discussion in this Opinion and Order.


7.
That the request for new rates to become effective on one (1) day’s notice, is rendered moot, with regard to Buffalo Valley Telephone Company and Conestoga Telephone and Telegraph Company, and denied, for Denver and Ephrata Telephone and Telegraph Company, consistent with the discussion in the body of this Opinion and Order.



8.
That, within ten (10) days from the date of entry of this Opinion and Order, Denver and Ephrata Telephone and Telegraph Company shall submit revised tariffs, or tariff supplements for consideration by this Commission, consistent with this Opinion and Order, to become effective on thirty (30) days notice.



9.
That the request to close the 2006 Annual PSI/SPI proceedings is granted with regard to Buffalo Valley Telephone Company, Conestoga Telephone and Telegraph Company and Denver and Ephrata Telephone and Telegraph Company, consistent with the discussion in the body of this Opinion and Order.


10.
That upon the filing and approval of the appropriate tariff supplements that comply with this Opinion and Order, the proceedings involving the 2006 Annual Price Stability Index/Service Price Index Filings of Buffalo Valley Telephone Company, Conestoga Telephone and Telegraph Company and Denver and Ephrata Telephone and Telegraph Company shall be marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  November 29, 2007

ORDER ENTERED:  December 7, 2007
�	The Verizon Companies are comprised of the following entities:  Verizon Pennsylvania Inc.; Verizon North Inc.; Verizon Select Services Inc.; Bell Atlantic Communications, Inc. d/b/a Verizon Long Distance; Verizon Global Networks, Inc.; MCImetro Access Transmission Services LLC d/b/a Verizon Access Transmission Services; and MCI Communications Services, Inc. d/b/a Verizon Business Services.  (Answer at 1, n. 1).


�	We note that the Commission’s Rules of Practice and Procedure do not contain provisions for the filing of a “reply” to a party’s answer.  52 Pa. Code § 5.61.  We shall discuss this at greater length later in this Opinion and Order.


	� 	See Act 183 of 2004, P.L. 1398 (66 Pa. C.S. §§ 3011-3019), which repealed the prior Chapter 30 law.


	�	Buffalo Valley was the only D&E Company that proposed small increases to basic local services rates.


	�	Re Nextlink Pennsylvania, Inc., Docket No. P-00991648; P-00991649, 93 PaPUC 172 (September 30, 1999); 196 P.U.R. 4th 172, aff’d sub nom. Bell Atlantic-Pennsylvania, Inc. v. Pa. PUC, 763 A.2d 440 (Pa. Commw. Ct. 2000), alloc. granted.


	�	The Global Order instituted the Carrier Charge (CC) to replace the old Carrier Common Line (CCL) switched access charge.  These charges are used to recover the non-traffic sensitive costs of the toll network.  The CC is assessed on long distance carriers based on the number of presubscribed lines of each particular carrier rather than on a per-minute of use basis, which was used by the CCL.


�	See Consultative Report on Application of Verizon Pennsylvania, Inc., for FCC Authorization to Provide In-Region, InterLATA Service in Pennsylvania, Docket No. M-00001435 (November 30, 2000) (Procedural Order).





	�	We note that on October 16, 2007, the same parties filed a petition for a further stay of the Commission’s generic access charge investigation proceeding at Docket No.I-0004010.  This matter is pending before the Commission.


	�	The rates in D&E Telephone’s 2007 PSI/SPI filing became effective July 1, 2007.  See Docket No. R�00072195, approved June 21, 2007.


�	The rate caps established in the Global Order were subsequently increased to $18.00/month by the July 15, 2003 Order.


�	The D&E Companies submit that their decision to bank these amounts, effectually denies them the opportunity to recover $1,106,703 in annual cash revenues as banking produces no revenues, no earnings, and, in light of competitive constraints, the dollars banked will likely not be recovered through rates.  (Petition at 9).


	�	In an August 23, 2007 letter to the Commission, the OCA indicated that it disagrees with the Verizon Companies’ Answer in its entirety.


�	In the D&E Reply, the D&E Companies state that they have billed and collected $552,135, rather than $1 million, from non-affiliated carriers for the period July 1, 2006 to November 14, 2006.  (Reply at 16).


	�	This request only pertains to D&E Telephone.  The D&E Companies are not requesting this relief for Buffalo Valley and Conestoga because those companies are proposing to bank those revenues that were previously included in access rates rather than applying those revenues to local service rate increases.


	�	We note that, in the absence of the OCA’s support for funding from PaUSF for Business rates above rate caps, the OCA’s support of D&E Telephone’s proposal is limited to residential rates and rate caps alone.


	�	As will be discussed in our Disposition to this matter, below, the Global Order only permitted rural companies to recover local rate increases beyond the established benchmark/cap rate on the condition that those rural companies make corresponding reductions to toll and access charges at the same time.  This Commission has never permitted a telephone company to obtain PaUSF support for those local rates that go above the benchmark/cap rate support when the local rate increases are a result of PCI/SPI rate increase filings that do not involve any corresponding toll or access charge reductions.


	�	The Verizon Companies also note that Vice Chairman Cawley’s dissent to the July 11, 2007 Order referred only to USF support for R-1 rates and did not mention B�1 rates, or the prospect of USF support for business rates.  Likewise, the OCA’s response filed on August 6, 2007, addressed only the issue of an $18.00 R-1 cap, and did not address a business cap or USF support for business rates.  (VZ Answer at 11, n. 6).


� 	The D&E Companies did not expressly reference this section of their Amended Chapter 30 Plan as a basis for PaUSF recovery in their Petition.  See Petition at 9-11.


� 	The Amended Chapter 30 Plan is subject to and is to be interpreted in pari materia with the Commission’s access reform proceedings.


	�	See Investigation Regarding Intrastate Access charges and IntraLATA Toll Rates of rural Carriers and the Pennsylvania Universal Service Fund at Docket No. I�00040105.


	�	See 66 Pa. C.S. § 3015 et seq.


	�	We note that many of the rural companies have opted to bank their allowable revenue increases rather than increasing local service rates.


	�	Wireless carriers are not required to contribute to the PaUSF.


	�	D&E Telephone shall inform the Commission of whether it opts for such a waiver at the time it files its compliance filing.


	�	We take administrative notice all three D&E Companies filed tariff revisions on August 13, 2007, for the purpose of reducing their switched access charges to the levels of rates that were in effect for each company prior to July 1, 2006.  These filings were approved to become effective on August 14, 2007, by Secretarial Letters dated:  September 18, 2007, for Conestoga (Docket No. R�00061376); September 21, 2007, for Buffalo Valley (Docket No. R-00061375); and September 25, 2007, for D&E Telephone (Docket No. R-00061377).
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