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STATEMENT OF VICE CHAIRMAN JAMES H. CAWLEY

CONCURRING IN RESULT

Before us for disposition is the Staff recommendation on the Petition for Reconsideration (Petition) filed on or about December 17, 2007 by the Office of Consumer Advocate (OCA).  The OCA Petition requests reconsideration of the Commission’s December 7, 2007 Order that disposed of a Reconsideration Petition filed by Buffalo Valley Telephone Company (Buffalo Valley), Conestoga Telephone and Telegraph Company (Conestoga), and Denver and Ephrata Telephone and Telegraph Company (D&E), collectively referenced as the D&E Companies (D&E Cos.).  I believe that the OCA has presented a series of well-reasoned arguments in its Petition as to why the $18.00 monthly rate cap for residential basic local exchange should not be pierced for the D&E end-user consumers as a result of the Commission’s December 7, 2007 Order.  However, I also wish to maintain consistency with my prior concurring vote during the November 29, 2007 Public Meeting, and reach administrative finality in this proceeding while the issue of the $18.00 residential rate cap for the rural incumbent local exchange carriers (ILECs) operating in Pennsylvania is examined in a more comprehensive and generic fashion in the context of the Commission’s rural ILEC intrastate carrier access charge investigation at Docket No. I-00040105.


The analysis and recommendations that are being advanced here to deny OCA’s Petition do not necessarily provide a precise answer to OCA’s arguments for maintaining the $18.00 residential rate cap.  In all likelihood, such an answer cannot yet be provided in the absence of the comprehensive inquiry regarding the $18.00 cap that will be carried out in the context of the limited investigation that is concurrently contemplated at Docket No. I-00040105.  The OCA’s arguments adequately demonstrate that there is a great deal of ambiguity between this Commission’s directives regarding the initial establishment and the subsequent modification of the residential rate cap level in the 1999-2003 time frame, and the subsequent November 2004 enactment of the new Chapter 30 law.
  This Commission lowered rural ILEC intrastate carrier access charges during the 1999-2003 time frame while maintaining the affordability of basic local exchange telephone service through the rate caps and the establishment and operation of the Pennsylvania Universal Service Fund (Pa. USF).  In short, the rural ILEC rate cap, the rural ILEC access charges, the implementation of the Pa. USF, and the Chapter 30 original alternative regulation and price stability mechanism plans for the majority of the rural ILECs operated in a manageable and synchronized fashion under the regulatory oversight of this Commission.

The advent of the reduced or eliminated inflation offset values in the price stability mechanism of the modified Chapter 30 plans for the majority of the rural ILECs has created a certain level of conflict between the Commission’s 1999-2003 regulatory goals and policies, the related operation of the Pa. USF, and the implementation of the new Chapter 30 law.  The operational framework of the July 2003 Order was primarily focused on the potentially continuous reductions of the rural ILEC intrastate carrier access charges to some better level of underlying economic cost, while permitting the rural ILECs incremental revenue support recovery from the Pa. USF if their resulting basic local exchange rates exceeded the established $18.00 residential cap.  Under our existing Pa. USF regulations at 52 Pa. Code § 63.161(3), the Pa. USF would come into play permitting these rural ILEC intrastate carrier access charge reductions “on a revenue neutral basis.”
  The reduction or the elimination of the inflation offset values in the price stability mechanisms of the modified Chapter 30 alternative regulation plans for most of the rural ILECs has permitted basic local exchange rates to increase while the $18.00 residential rate cap has maintained a reasonable “upper boundary” for these rate increases.  I have repeatedly expressed the position that the “sky is not the limit” for these repetitive annual rate increases, and I agree with the OCA that a just and reasonable standard should continue to apply in the analysis of the appropriate residential rates for basic local exchange services.  In view of the outcome of the December 7, 2007 Order and the current recommendation, it may only be a matter of time before other rural ILECs are in the same position as D&E with respect to the $18.00 residential rate cap.
However, consistent with my concurring vote on the December 7, 2007 Order, I continue to maintain my doubts on whether the Pa. USF, as it is currently structured and operates, should accommodate ordinary Chapter 30 rural ILEC incremental annual revenue increases that result in piercing the $18.00 residential rate cap.  I believe that OCA’s Petition points out several potentially conflicting premises upon which the Commission and the interested parties are relying to indicate whether the Commission is permitted to waive the $18.00 rate cap, and whether the rural ILECs are permitted to recover any approved future Chapter 30 incremental increases in rates above the current cap from the Pa. USF.  A number of issues that relate to the $18.00 rate cap will be examined in a generic and more comprehensive fashion in this Commission’s investigation of the rural ILEC intrastate carrier access charges at Docket No. I‑00040105.  Interested parties, including the OCA, are being afforded the opportunity to fully participate in that proceeding and fully advocate and litigate their respective positions.
For these reasons, I concur in the result of the majority’s opinion in this proceeding.








James H. Cawley











 Vice Chairman



DATED:  April 9, 2008
� See concurrent disposition of Staff recommendation at Docket No. I-00040105 et al., Public Meeting Item No. MAR-2008-LAW-0002*.


� See generally Joint Petition of Nextlink Pennsylvania, Inc., et al., Docket Nos. P-00991648 & P-00991649, Order entered September 30, 1999, 196 PUR4th 172 (Global Order), aff’d, Bell Atlantic-Pennsylvania, Inc. v.Pa.  Public Util. Commi’n, 763 A.2d 440 (Pa. Cmwlth. 2000), vacated-in-part, MCI WorldCom. v. Pa. Public Util. Commi’n, 844 A.2d 1239 (Pa. 2004); Access Charge Investigation per Global Order of September 30, 1999 et al., Docket Nos. M-00021596, P-00991648, P-00991649 et al., Order entered July 15, 2003 (July 2003 Order).


� Section 63.161(3) states that “[t]he purpose of the Fund is to maintain the affordability of local service rates for end-user customers while allowing rural telephone companies to reduce access charges and intraLATA toll rates, on a revenue-neutral basis, thereby encouraging greater competition.”  52 Pa. Code §63.161(3).
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