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JOINT MOTION OF

VICE CHAIRMAN JAMES H. CAWLEY & COMMISSIONER TYRONE J. CHRISTY 

Before us for disposition is a Staff recommendation on the Joint Motion of the Rural Telephone Company Coalition (RTCC), OCA, Office of Trial Staff (OTS), and United Telephone Company of Pennsylvania d/b/a Embarq Pennsylvania requesting a further stay in the investigation regarding intrastate access charges and intraLATA toll rates of rural incumbent local exchange carriers (ILECs), and the Pennsylvania Universal Service Fund (Pa. USF) at Docket No. I-00040105.  We agree with the overarching thrust of the Staff recommendation of reopening the investigation for the limited purposes of re-examining whether the current level of the $18.00 residential rate cap for the basic local exchange services of the rural ILECs is appropriate, and whether the Pa. USF can be tapped by the rural ILECs for revenue support if the annual Chapter 30 revenue increases result in rates that exceed the cap.  However, we believe that additional and more specific guidance should be provided for a full and complete investigation proceeding.
A.  Background

We believe that additional issues need to be addressed by the participants in the reopened investigation.  We strongly are of the opinion that the just and reasonable rate standard should continue to apply to the analysis of the appropriate residential rate for basic local exchange service provided by the rural ILECs.  In view of the Chapter 30 modified alternative regulation plans that contain reduced or eliminated inflation offset values in the price stability mechanisms for most of the rural ILECs, these companies are permitted to annually increase their respective residential rates.  However, contemplating a simple increase of the $18.00 residential rate benchmark for the rural ILECs in the reopened investigation so that the Chapter 30 revenue increases can be accommodated does not address the statutory obligations of just and reasonable rates, the maintenance of universal telecommunications service at affordable rates, and the payment of reasonable charges for protected telecommunications services that should be available on a nondiscriminatory basis in accordance with the Public Utility Code.  66 Pa. C.S. §§ 1301, 3011(2), 3011(3), 3015(g), and 3019(h).

The reopening of the investigation encompasses the issue of whether the Pa. USF can be used for the provision of revenue support to the rural ILECs if their Chapter 30 annual revenue increases result in piercing the residential rate benchmark which currently stands at $18.00 per month.  The contemplated investigation will also examine whether a “needs based” test (and applicable criteria) should be used for determining which rural ILECs should qualify for Pa. USF support funding.  This “needs based” test will take into account the support that the federal USF affords the Pennsylvania rural ILECs.  In prior Commission Orders that addressed the need to reopen the investigation at Docket No. I-00040105, various linkages have been identified in the regulated intrastate and interstate operations of the rural ILECs that affect the potential outcome of these issues:

However, the intrastate access charge reform for the rural ILECs is not independent from the potential outcomes of the FCC’s Unified Intercarrier Compensation proceeding.  A number of the rural ILECs operating in Penn​sylvania are “average schedule companies,” i.e., their operational revenues, expenses, and assets are not subject to jurisdictional intrastate/interstate alloca​tions.  Thus, the overall annual revenue level of these ILECs depends on the receipt of federal Universal Service Fund (USF) support distributions.  Similarly, these ILECs are also recipients of support contributions from the Pennsylvania USF (Pa. USF).  Furthermore, certain outcomes of the FCC’s Unified Intercarrier Compensation proceeding can directly affect the intrastate carrier access charges of the rural ILECs.
Investigation Regarding Intrastate Access Charges and IntraLATA Toll Rates of Rural Carriers, and the Pennsylvania Universal Service Fund, Docket No. I-00040105, Order entered August 30, 2005, at 16 (footnotes omitted).
We believe that additional and specific guidance must be provided for a full and complete reopened investigation.
B.  Specific Investigation Guidance

In view of the preceding discussion, we believe that the reopened investigation should encompass the following additional issues and inquiry areas:
1. Whether the Commission has the authority under Chapter 30 and other relevant provisions of the Public Utility to perform a just and reasonable rate analysis of the rural ILECs’ residential rates for basic local exchange services when such rates exceed the appropriate residential rate benchmark.
2. The reopened investigation should address the appropriate benchmark for the rural ILEC residential rate for basic local exchange service taking into account the statutory requirements for maintaining and enhancing universal telecommunications services at affordable rates.  Participating parties should be availed of the opportunity to submit appropriate studies and testimony, including economic cost studies, that can provide the necessary information for the establishment of the appropriate residential benchmark rate for maintaining and enhancing universal telephone service goals in Pennsylvania.
3. Whether Pa. USF funding support should be received by rural ILECs that incrementally pierce the appropriate residential rate benchmark because of the regular annual Chapter 30 revenue increases, and whether the Commission’s Pa. USF regulations at 52 Pa. Code § 63.161 et seq. should be accordingly revised.  The relevant inquiry should include the role of non-expired “banked revenues” that rural ILECs may have accumulated through the operation of their respective Chapter 30 modified alternative regulation plans and corresponding price stability mechanisms.
4. The reopened investigation should address whether the potential availability of Pa. USF support distributions to those rural ILECs that pierce the appropriate residential bench​mark rate because of their respective annual Chapter 30 annual revenue increases has any anti-competitive or other adverse effects, especially with respect to the currently estab​lished Pa. USF support contribution mechanism and its participating telecommunications utility carriers.
5. The “needs based” test should address the following interlinked areas that involve the operations of the rural ILECs:

a. The Chapter 30 annual rural ILEC price stability mechanism revenue increases;

b. The annual federal USF support that the Pennsylvania rural ILECs receive;

c. The fact that most of the Pennsylvania rural ILECs are “average schedule” telephone utility companies that do not jurisdictionalize a number of revenue, expense, and asset parameters for their regulated operations;

d. Whether there is any relevance that rural ILEC assets and facilities may be used both for the provision of regulated intrastate telecommunications services, but also for the provision of non-jurisdictional services that potentially include unregulated services;
e. Whether the overall financial health of the rural ILECs that continue to get both Pa. USF and federal USF support should play a role for continuing to receive Pa. USF support distributions;
f. Whether the Pa. USF level of support distributions to the recipient rural ILECs should be adjusted in relation to the revenue increases in local exchange rates that have been or are implemented through their respective Chapter 30 modified alternative regulation plans and price stability mechanisms.
Therefore, we move that:

1.
The Office of Administrative Law Judge incorporate into the reopened investigation at Docket No. I-00040105 the additional issues and inquiry areas consistent with this Motion.

2.
The Office of Administrative Law Judge complete this reopened investigation and issue a Recommended Decision within twelve (12) months of the entry date of this Order.


3.
The Law Bureau prepare the appropriate Order consistent with this Motion.



James H. Cawley




Tyrone J. Christy



 Vice Chairman




  Commissioner

DATED:  April 9, 2008
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